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IN THE 

United States Court of Appeals 

District op Columbia. 


No. 9824. 


EDWARD STEAD, individually and as trustee under the 
will of Robert Stead, Senior, deceased, MARY S. 
WORTHINGTON, MANNING F. STEAD, WILLIAM 
FORCE STEAD, and ROBERT STEAD,! JR., 
Appellants, 

v. 

AMERICAN SECURITY AND TRUST COMPANY, 
TRUSTEE, a corporation, trustee under the will of 
Robert Stead, Senior, deceased; DISTRICT OF CO¬ 
LUMBIA, a municipal corporation; HARRY S. WEN- 
DER, chairman of the Recreation Board in and for the 
District of Columbia; and MILO F. CHRISTIANSEN, 
Superintendent of Recreation in the District of Colum¬ 
bia, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS, EDWARD STEAD, INDI¬ 
VIDUALLY AND AS TRUSTEE UNDER THE WILL 
OF ROBERT STEAD, SENIOR, DECEASED, 
MARY S. WORTHINGTON. MANNING F. STEAD, 
WILLIAM FORCE STEAD AND ROBERT STEAD, 
JUNIOR. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final order (App. 44-45) of the 
District Court of the United States for the District of Co¬ 
lumbia granting the motion of defendants, District of 
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Columbia, a municipal corporation; Harry S. Wender, 
Chairman of the Recreation Board in and for the District 
of Columbia; and Milo F. Christiansen, Superintendent of 
Recreation in the District of Columbia, for judgment on 
the pleadings as to certain defendants (App. 29-31). A 
review of said order by this Court is authorized by Title 
17, Section 101 of the District of Columbia Code (1940 Ed.). 
The complaint (App. 2-9) w^as for construction of a will and 
for instructions to testamentary trustees and was within 
the general equity jurisdiction of the District Court. Dis¬ 
trict of Columbia Code, (1940), Title 11, Sections 301, 306. 

STATEMENT OF THE CASE. 

By his last will (App. 10-14), Robert Stead expressed a 
charitable trust in the following words: 

“The unimproved lots owned by me in Square 1065, 
and described as Lots 16 to 29, both inclusive, shall be 
converted into and maintained by my said trustees as, 
a playground for the children of Washington, D. C., 
to be known as Mary Force Stead Playground in 
memory of my first wife; and the net income from the 
improved lots in said square owned by me and de¬ 
scribed as Lots 30 to 33, both inclusive, shall be de¬ 
voted to the preparation of said lots 16 to 29 for the 
use aforesaid and to the maintenance thereof. ” 

The will further provided: 

“Said lots shall be held by said trustees, and the 
survivor of them, in perpetuity, for the uses and pur¬ 
poses hereinbefore stated.” 

Plaintiff’s complaint seeking a construction of the will 
and instructions was filed on August 1, 1946, approximately 
thirty months after the decedent’s death. 

The complaint stated that the charitable trust expressed 
above could not be carried out for the following reasons 
which were admitted by these appellants (App. 6): 

“The unimproved property described above is not 
suitable for a public playground because of its limited 
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size and its location in a zone of heavy traffic, and fur¬ 
ther because after the execution of the will in 1937, 
the National Capital Park and Planning Commission 
acquired and the Recreation Board developed and 
equipped the Buchanan Recreation Center and Play¬ 
ground on the corner of Thirteenth and D Streets, 
Southeast, thus affording other adequate playground 
facilities in the immediate neighborhood. The net in¬ 
come from the adjacent improved property would be 
insufficient for maintenance of the playground contem¬ 
plated, and it would take many years to accumulate 
from this source sufficient funds for equipment of said 
playground if the directions of the will are strictly fol¬ 
lowed. Such equipment is estimated to cost $15,000.00 
to $20,000.00.” 

The complaint alleged that the will of Robert Stead, 
Senior, evidenced a general charitable intent and proposed 
that a plan be developed in cooperation with the appellees, 
the District of Columbia, et. al., to approximate the inten¬ 
tion of the testator “by the use of the income of all of the 
charitable trust property for the maintenance of an exist¬ 
ing playground to be named and suitably marked as a me¬ 
morial”. (App. 8) 

Appellants by their answer (App. 27-28) to the com¬ 
plaint and reply (App. 41-42) in opposition to the motion 
for judgment on the pleadings denied that the testator, 
Robert Stead, Senior, had a general charitable intent or 
that the doctrine of cy pres was applicable. These appel¬ 
lants contended that the uncontested facts appearing in the 
pleadings indicated that the testator had a particular spe¬ 
cific or narrow charitable intent as opposed to a general 
charitable intent, and that the designated charitable trust 
being impracticable of execution, they were entitled to said 
trust property upon a resulting trust. 

The uncontested facts appearing in the will and com¬ 
plaint and in the stipulation filed October 9, 1947 (App. 
40-41) show: 

The will was written in 1937 and the testator died De¬ 
cember 19, 1943. The above charitable trust was the only 
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gift to charity contained in the will. The testator acquired 
the property described above from his first wife, in whose 
memory he left it, by deed dated in the year 1887. The 
conversion and maintenance of the designated lots into a 
playground is impracticable because of their limited size, 
poor location, insufficient funds to maintain them as a 
playground, and because of existing adequate playground 
facilities in the neighborhood. 

The value of the remainder of testator’s personal prop¬ 
erty and real property which wus all bequeathed to his im¬ 
mediate family many times exceeded the value of the im¬ 
proved and unimproved lots which testator designated 
should be converted into and maintained as a playground. 

Thus in its bare essentials, this is a case in which a will 
expresses a charitable trust and that trust is impracticable 
of execution. The appellees contend that the trust mani¬ 
fested a general charitable purpose and should be adminis¬ 
tered cv pres. Appellants, heirs at law of testator, con¬ 
tend that the charitable trust manifested a particular 
charitable purpose only, and that, the trust having failed, 
they should take upon a resulting trust. 

ACTION OF LOWER COURT. 

The defendants, the District of Columbia, et al., moved 
for judgment on the pleadings and the case having been 
orally argued the Court filed a memorandum opinion (App. 
42-44) and also an order (App. 44-47) holding in sub¬ 
stance as follows: 

1. Robert Stead, Senior, in the seventh paragraph, Sec¬ 
tion (d) of Item 6 of his last Will and Testament created 
a valid perpetual charitable trust for the purposes desig¬ 
nated in his will and said trust has not failed. 

2. The motion for judgment on the pleadings is granted 
and the defendants, Edward Stead, individually, Mary S. 
Worthington, Manning F. Stead, William Force Stead, 
Robert Stead, Junior, and Helen Louise Coates Stead, are 
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not entitled to any interest in the trust property and the 
said six defendants are dropped as parties to this cause. 

3. The trustees are authorized and directed to develop 
a plan with the Recreation Board of the District of Colum¬ 
bia, the National Capital Park and Planning- Commission, 
and with the Board of Commissioners of the District of 
Columbia to use the income from the trust property to¬ 
wards the maintenance of an existing playground or of 
one to be established for the children of Washington, said 
playground to be named the Mary Force Stead Play¬ 
ground. I 

POINTS RELIED UPON BY APPELLANTS. 

1. The Court erred in holding that the charitable trust 
created in the last Will and Testament of Robert Stead, 
Senior, has not failed. 

2. The Court erred in granting the defendant’s, District 
of Columbia, Harry S. Wender, and Milo F. Christiansen, 
Motion for Judgment on the pleadings, and in declaring 
that the defendants, Edward Stead, individually, Mary S. 
Worthington, Manning F. Stead, William Force Stead, 
Robert Stead, Junior, and Helen Louise Coates Stead, have 
no interest in the lots in Square 1065, and in dropping 
them as parties to this cause. 

3. The Court erred in authorizing and directing the 
Trustees to develop a plan with the Recreation Board of 
the District of Columbia, The National Capital Park and 
Planning Commission and the Board of Commissioners of 
the District of Columbia, said plan to provide for the use 
of the income from the trust property towards the mainte¬ 
nance of an existing playground or of one to be established 
for the children of Washington, D. C., as outlined in the 
Court’s order. 

4. The Court erred in not holding that the Trustees hold 
said trust property upon a resulting trust for these defen¬ 
dants by reason of the failure of the charitable trust. 
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SUMMARY OF ARGUMENT. 

The words of the will are expressive of no general char¬ 
itable purpose. Rather, their emphasis is laid on one spe- 
cihc object to be carried out at one specific place. 

There was but one bequest to charity, and that of a 
minor portion of the testator’s estate, and there was no 
unforeseen change of circumstances subsequent to the 
testator’s death to aid in the inference of a general char¬ 
itable intent. A specific charitable purpose is also indi¬ 
cated from the following: 

The property was to be known as Mary Force Stead 
playground in memory of testator’s deceased wife from 
whom he had received it. Particular trustees were desig¬ 
nated to convert and maintain the playground in the face 
of the fact that the District of Columbia had for many 
years operated a playground system. The designated lots 
were to be held in perpetuity by said trustees as a play¬ 
ground. Therefore, Appellants submit that the will and 
the uncontested facts indicate a particular charitable pur¬ 
pose which has failed, and that Appellants, heirs of testa¬ 
tor, take upon a resulting trust. 

ARGUMENT. 

A Resulting Trust to the Heirs. 

Upon the failure of a charitable trust where there is 
manifested no general charitable intent, the estate must 
pass intestate. Hopkins v. Grimshaw, 165 U. S. 342; Co¬ 
lumbia University v. Taylor , 25 App. D. C. 124; Shoe¬ 
maker v. American Security and Trust Co., decided by the 
United States Court of Appeals for the District of Colum¬ 
bia July 28,1947, Case No. 9477; 163 Fed. (2d) 585. Thus, 
if, as Appellants maintain, the will of Robert Stead did not 
manifest a general charitable intent, Appellants take the 
property upon a resulting trust. 
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The Cy Pres Rule and Aids to Its Construction. 

The cy pres rule was stated thus in the following quota¬ 
tion from the ease of Henlein v. Elyria Savings dc Trust 
Co., 75 Ohio App. 353, 62 N. E. (2d) 284, at pages 287-288 
(1945): 

“If the instrument expresses a charitable trust and 
there is no general charitable intent, and it is impos¬ 
sible, impracticable or inexpedient, as opposed to in¬ 
convenient or undesirable to carry out the trust the 
estate must pass intestate. • 

“If the instrument expresses a charitable trust and 
a general charitable intent, and it is, or becomes impos¬ 
sible, impracticable or inexpedient to carry out its spe¬ 
cific terms, then the doctrine of cy pres may be applied 
as the resultant of the opposing forces, on the prin¬ 
ciple that equity will make specific a general charitable 
intent of a settlor, and will when a specific intent be¬ 
comes impossible, impracticable or inexpedient of ful¬ 
fillment, substitute another plan which is believed to 
approach the original scheme as closely as possible on 
the theory that equity has the power to mold a char¬ 
itable trust -which expresses a general charitable in¬ 
tent, to meet emergencies.” [Emphasis supplied] 

If the language used in making the gift to charity does 
not conclude the inquiry, there are certain further aids to 
construction in scrutinizing charitable trusts to ascertain 
the testator’s charitable purpose. 

Thus, Courts find it easier to find a general charitable 
intent where the will contains several bequests to charities. 
Rhode Island Hospital Trust Co. v. Williams, 50 R. I. 385, 
148 Atl. 189 (1929); Waterbury Trust Co. v. Porter, 131 
Conn. 206, 38 Atl. (2d) 598 (1944). 

It will be noted that the instant case there is but the 
single charitable bequest, testator’s family being the bene¬ 
ficiaries of the remainder of his estate. 

Likewise, the Courts are more inclined to apply the doc¬ 
trine of cy pres where there is a failure of the particular 
purpose subsequently to the taking effect of the charitable 
gift than when it fails at the outset. 
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The Restatement of Trusts, Section 399, Comment F, 
states in this connection : 

“If property is given in trust to be applied to a par¬ 
ticular charitable purpose, and at the time when the 
property is given it is possible and practicable and 
legal to carry out the particular purpose, but subse¬ 
quently owing to a change of circumstances it becomes 
impossible or impracticable or illegal to carry out the 
particular purpose, it is easier to find a more general 
charitable intention of a settlor than it is where the 
particular purpose fails at the outset. The Court can 
fairly infer an expectation on the part of the settlor 
that in course of time circumstances might so change 
that the particular purpose would no longer be carried 
out, and that in such a case the settlor would prefer a 
modification of his scheme rather than that the char¬ 
itable trusts should fail and the property be distrib¬ 
uted among his heirs who might be very numerous and 
only remotely related to him. ,, 

It should be noticed in the instant case that there is no 
allegation of changed circumstances subsequent to the 
death of the testator making the charitable trust designated 
by the testator impracticable. The allegations show that 
the contrary is true. The difficulties standing in the way 
of the practicability of the charitable trust designated by 
testator were as real at the date of his death as they are 
today. In addition, it might be noted in connection with 
the above quoted excerpt from the Restatement of Trusts 
that the heirs of the testator are not numerous and that 
they are closely related to him, being liis children and wife. 
Moreover, that the testator was primarily concerned for 
their welfare is evidenced by the fact that they were the 
sole beneficiaries of the remainder of his estate. 

Discussion of Cases Cited by Appellees, the District of 
Columbia, et al., in the Court Below. 

Appellees, The District of Columbia, et al., cited four 
cases in the Court below in support of their motion for 
judgment on the pleadings, to show that where property 
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designated as tlie site for a charity is impracticable for 
that purpose, the Court may properly cause other property 
to be used as the site of the charity. Appellants do not 
quarrel with the cases cited by the District of Columbia. 
Each of those cases recognized the necessity of finding a 
general intent on the part of the testator and in each of 
those cases at least one of the two aids to construction 
before mentioned entered into and influenced the decision 
of the Court. Thus, in O’Hara v. Ground Lodge, 213 Cal. 
131, 2 Pac. (2d) 21, an orphanage had actually functioned 
from 1897 to 1919. The Court recognized that the con¬ 
tinued operation of the charity on the designated ground 
had become reasonably impossible of performance, due to a 
change of conditions not foreseen at the time of the creation 
of the trust. The Court also found actual facts justifying 
a general purpose on the part of the settlor to benefit or¬ 
phans. These facts included the proceedings of the meet¬ 
ings of the Ground Lodge and the manner in which the 
money was collected from the members of the Lodge. The 
Court also noted that the defendant corporation had for 
valuable consideration conveyed the property to the plain¬ 
tiff corporation and therefore retained no reversionary 
interest. ; 

In In re Wilkey’s Estate, 337 Pa. 129, 10 Atl. (2d) 425 
(1940), there were two specific bequests to tw T o separate 
Presbyterian Churches in addition to the residuary trust to 
erect on the site of the testatrix’s home a church building 
to be known as the “Wilkey Memorial Presbyterian 
Church”. After the death of the testatrix the designated 
site was taken by eminent domain. The Court stated in its 
opinion: 

“It must be determined whether the testator’s gen¬ 
eral intent was that his property should be applied to 
charity in any event, or only if such application can be 
made in the particular manner or form specified in bis 
will. In applying the principle of cy pres the Court 
does not arbitrarily substitute its own judgment for 
the desire of the testator, or supply a fictional testa- 
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mentary intent, but, on the contrary, it seeks to ascer¬ 
tain and carry out as nearly as may be testator’s true 
intention;”. 

The Court found the paramount purpose of the testatrix 
to be to build and endow a Wilkey Memorial Church. This 
general purpose was found after weighing oral evidence 
to the effect that testatrix was “a Presbyterian through 
and through from her ancestors down” and nothing that 
the will limited its three bequests to charity to Presby¬ 
terian Churches. It will be noted that changed circum¬ 
stances made impossible fulfillment of her plan “in the 
exact manner designed by her”, but that her purpose to 
build and endow a Wilkey Memorial Presbyterian Church 
was carried out by simply changing its location. 

In the instant ease we have neither change of circum¬ 
stances, a general purpose manifested, nor more than one 
gift to charity. Moreover, the funds available are admit¬ 
tedly insufficient to convert any lots into and maintain them 
as a playground. 

In connection with the Wilkey case it should be noted 
that the Court pointed out that the heirs of the testatrix 
had no standing to question the disposition of testatrix’s 
residuarv estate by reason of statute in Pennsvlvania 
(which provided, in the comprehensive contingencies speci¬ 
fied therein, that if the trust could not be carried out the 
property should accrue to the public treasury). 

In Johnson v. Wagner, 219 N. C. 235, 13 S. E. (2d) 419 
(1941), land was devised in trust to be used perpetually as 
a Baptist Assembly Ground for the building of churches, 
schools, hospitals, homes, and cottages for retired minis¬ 
ters and returned missionaries. The Court found a general 
charitable intent from the fact that a portion of the re¬ 
siduary fund was expressly set apart to be used for the 
purposes designated and “for such other religious pur¬ 
poses as said Board of Trustees may determine is worthy”. 
It should be noted that the will contained more than one 
charitable bequest to the Baptist Church. 
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In Village of Hinsdale v. Chicago City Missionary So¬ 
ciety, 375 Ill. 220, 30 N. E. (2d) 657, a lot was conveyed in 
trust as a site for a public library building with a gift over 
to the defendant missionary society in the event the lot 
should cease to be used for library purposes. Additional 
lots were conveyed to be sold and the proceeds used to erect 
the library building and maintain it. A general charitable 
intent was manifested in this case from the terms of the 
gift “and by his previously demonstrated interest in and 
contributions to educational and charitable activities and 
his participation in the library association of the Village 
from its inception”. From 1911, the date of the deed, until 
1935, the date of the action, the designated site was un¬ 
occupied, vacant, and unimproved. Meanwhile, the Village 
had built the Hinsdale Memorial Building, which housed 
four other charitable organizations and it contained library 
space. The Court states that “conditions have arisen that 
may render inexpedient and wasteful the erection of a 
building for a library alone”. 

Thus it is seen that in each of the foregoing cases cited 
below by the District of Columbia, the Court was able to 
legitimately find a general charitable purpose from either 
Ihe wording of the paper and circumstances surrounding 
its execution; the existence of additional charitable be¬ 
quests in the instrument; or changed circumstances, mak¬ 
ing a charity practicable in its inception, impracticable of 
execution. In the case at bar we have neither wording in 
the will nor extrinsic circumstances pointing to a general 
charitable intent, and neither additional charitable be¬ 
quests nor changed circumstances to aid in the inference 
of a general charitable intent. 

Noel v. Olds and Its Discussion of Graff v. Wallace. 

Appellees, The District of Columbia, et al., in the Court 
below cited the case of Noel v. Olds, 78 App. D. C. 155, 138 
Fed. (2d) 5S1 (1943), as authority to administer this char¬ 
itable trust cy pres. Appellants disagree. There the word- 
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ing of the will and surrounding circumstances clearly evi¬ 
denced that the testator had a general charitable intent to 
aid the cause of art in the South. In that case the testator 
designated the campus of Duke University as the site for a 
memorial building to house manuscripts and works of art 
of the testator, and such objects of art as might be selected 
by the governing body of Duke University. The Court 
found that the testator had written a will dated May 4, 
1936, in which he provided that the campuses of the Univer¬ 
sity of North Carolina or Rollins College should be alter¬ 
nate sites for the contemplated memorial building in the 
event permission could not be obtained therefor upon the 
campus of Duke University. Thereafter, testator ad¬ 
dressed letters to the three Universities, stating: “I am 
the owner of some valuable paintings and statuary and 
have thought of building and endowing a gallery in connec¬ 
tion with a Southern university.” The President of Duke 
University urged the testator to rewrite his will naming 
Duke University alone as the site, assuring the testator 
that the building contemplated would be constructed upon 
the campus of Duke University. The testator rewrote his 
will in 193S. Upon his death Duke University refused the 
bequest. The Court said: 

“The reason for his designation of Duke University 
has been already indicated. Following the execution 
of his earlier will he had been repeatedly importuned 
to name Duke University, alone, and had been assured 
that if he did so his purpose of forwarding the cause 
of art in the South would be carried out.” 

And the Court relied upon the following language of the 
will: 

“I urge upon my executors and trustees herein¬ 
after named, to carry out as nearly as possible the 
spirit of my intentions as expressed herein and as they 
may be expressed to them by other means.” 
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The Court also stated that “to divert his testate to his 
relatives would violate the first expressed and most posi¬ 
tively stated intention of his will”, which read: 

“I am free from any moral obligation to any of my 
kindred and at liberty, not only according to law, but 
according to every principle of natural right, to do 
whatever I choose with my own property. All of my 
nearest relatives being already provided with the com¬ 
forts of life and having no claim whatever upon me, I 
make no bequest to any of them, except as hereinafter 
appears.” 

j 

The case of Noel v. Olds clearly set forth the judicial 
history of the cy pres doctrine in the District of Columbia, 
li states “that the doctrine of judicial cy pres is applicable 
in the District of Columbia has never been denied. On 
the contrary its applicability has been recognized in several 
cases even though not expressly declared”. 

The Court of Appeals, in Noel v. Olds, supra, explains 
the language of the Court in Graff' v. Wallace, 59 App. D. C- 
64, 32 Fed. (2d) 960 (1929) on the basis of which the lower 
court felt constrained to hold that the cy pres doctrine was 
not in force in the District of Columbia. The Court very 
clearly points out, in 78 App. D. C. 155, at page 160, that 
the language of Justice Van Orsdel in the Graff case, be¬ 
sides being obiter dictum, referred to the doctrine of pre¬ 
rogative cy pres recognized in England and did not refer 
to the doctrine of judicial cy pres recognized in this 
country. 

Thus, it is shown that there was no denial by Justice Van 
Orsdel of the doctrine of judicial cy pres in the Graff case. 
Indeed, the Court, in Noel v. Olds, supra, stated that the 
doctrine of judicial cy pres has never been denied in the 
District of Columbia, and it points out that Justice Van 
Orsdel wrote the opinion not only in the Graff case but 
in the prior case of Dimviddie v. Metzger, 45 App. D. C. 
310, which clearly defined prerogative cy pres. It was the 
counsel’s misunderstanding in his reliance upon the previ- 
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ous decision of Justice Van Orsdel of the difference be¬ 
tween judicial cy pres and prerogative cy pres which led 
to the agreement that the “cy pres doctrine as understood 
and applied in England is not in force in the District of 
Columbia”. 

In view of the explanation contained in Noel v. Olds, 
supra, it is seen that Justice Van Orsdel was suffering 
under no misapprehension as to the applicability of the 
judicial doctrine of cy pres in the District of Columbia. 
Therefore, it is interesting to study his opinion in the Graff 
case when he, by way of further dictum, takes up the ques¬ 
tion of the Court’s authority to modify the details of the 
testator’s plan if conditions should later on require. The 
pertinent facts were that the testator gave all he possessed 
to a fund to be known as the Percy Metzger Memorial Pres¬ 
byterian Fund, the purpose being to establish and maintain 
a fund to: 

“* * * be used to create, establish, and maintain a 
hospital for the care and succor of crippled children 
and the sick and injured of persons, of the Caucasian 
race, residents of and citizens of the District of Colum¬ 
bia, and where unable bv reason of adversitv in life 
not occasioned by their own fault such care and succor 
may be had without cost.” 

The instant case is so similar to the Graff case in its ap¬ 
plicability to the Court’s language therein on the question 
of modifying the testator’s plan that the facts of the in¬ 
stant case have been substituted in brackets to show how 
the instant case fits the Court’s opinion. The Court said: 

“The present bequest calls for the establishment of 
a charitable institution, a hospital bearing the name of 
the testator; [a playground bearing the name of testa¬ 
tor’s wife] and the creation of a fund is provided from 
the income of the estate to be expended by the trustees 
for the care of patients therein, [for the preparation 
of said lots for the use aforesaid and the maintenance 
thereof] Any diversion of the fund to a use not con¬ 
templated by the testator, such as keeping patients in 
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a ward of an established hospital [such as aiding in 
the maintenance of an established playground] would 
constitute an unlawful discharge of the trust, and the 
application of the fund to a purpose not intended or 
contemplated by the testator. * * * The provisions of 
the will are explicit, and the fund created can only be 
appropriated under the trust to the erection and 
maintenance of a hospital, [conversion and mainte¬ 
nance of the lots in question] The trust is perpetual, 
and consequently the trustees must erect it on land or 
in connection with property in which the fee is vested 
in the trustees, [maintain the playground on said lots 
in which the fee is vested in the trustees] The trustees, 
for the same reason, would have no authority to enter 
into an arrangement with an existing hospital [play¬ 
ground] whereby the control or management of the 
estate would be limited by or delegated directly or in¬ 
directly to the managing board or officers of such exist¬ 
ing hospital [playground], or indeed to any one else.” 

This statement showed what the Court would do if sub¬ 
sequently called upon to answer the problem of modifica¬ 
tion of the trust. The Court says that the testator’s chief 
object was the “establishment and maintenance of a hos¬ 
pital”. Its opinion is then seen to be based on the fact 
that the testator’s chief charitable purpose was specific. 

The Graff case deserves consideration in the light of 
the explanation of the Court’s cognizance that judicial cv 
pres was in force in the District of Columbia. It is factu¬ 
ally very close to the present case, in that the will upon 
which the Court based its opinion, though more verbose, 
expressed a purpose as broad, and certainly no narrower, 
than the present one. 

Discussion of Other District of Columbia Cases. 

Other District of Columbia cases which are in any way- 
analogous to the present problem tend to support appel¬ 
lants’ position. In Hopkins v. Grimshaiv, 165 U. S. 342 
(1897), the Supreme Court of the United States on appeal 
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from the Supreme Court of the District of Columbia was 
called upon to pass upon a deed phrased as follows: 

“To trustees for the Union Beneficial Society of 
Washington City # * * for the sole use and benefit of 
the Union Beneficial Society of the City of Washington 
as aforesaid, for a burial ground, and for no other pur¬ 
pose whatever.’’ 

The Court doubted whether the conveyance of property 
for the use of a burial ground could be held to be a public 
charitable use. Nevertheless, the Court said: 

“If it be assumed, however, as most favorable to the 
defendant, that this deed created a charitable trust, it 
was not a grant indicating a general charitable purpose 
and pointing out the mode of carrying that purpose 
into effect, thus coming within the class of cases in 
which courts of chancery, when the particular mode 
has failed, have carried out the general purpose. Mor¬ 
mon Church v. United States, 136 U. S. 51, 51-60; 
Jackson v. Phillips, 14 Allen 539. But the trust was 
restricted, in plain and unequivocal terms, to the par¬ 
ticular society to be benefited, as well as to the purpose 
of a burial ground, adding (as if to put the matter be¬ 
yond doubt) ‘and for no other purpose whatever’. 
The trust would end, therefore, at the latest, when the 
land ceased to be used as a burial ground and the 
society was dissolved. # * *” 

In Columbian University v. Taylor , 25 App. D. C. 124 
(1905), the will stated: 

“It being my wish and desire to make some contri¬ 
bution to the Navy of the United States, of which I 
have been for so many years, I hope, a worthy member, 
and so in a measure to pay off the debt I feel I owe the 
honorable profession I have pursued through a long 
lifetime, and to that end to establish in the Columbian 
University in the District of Columbia, in a manner 
most conducive for that purpose, a means for the edu¬ 
cation of such young men as may be willing to profit 
therefrom in the branches of education best fitted to 
prepare them for officers of the line in the Navy of 
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the United States, or for the places of mates or cap¬ 
tains in the merchant marine service of the United 
States, I do hereby * * * devise * * * to the said Colum¬ 
bian University and its successors * * * certain * * * 
parcels, * * * For the purposes following, and for 
no other purposes whatever,—that is, in trust to create 
an endowment to be known as the Admiral Powell en¬ 
dowment * * * to devote to the free education of such 
young men as may desire to take advantage of the said 
endowment by way of their preparation for entrance 

into the Naval Academy or * * * merchant marine 
# # # >> 

» ! 

The bill alleged that the Columbian College had been un¬ 
able to execute the trust, and that the trust was void for un¬ 
certainty on its face. Defendants demurred, admitting 
trust void but relying on laches. The Court said defend¬ 
ants could not admit a trust void on demurrer and its 
opinion was that the will created a special charitable trust 
not void for uncertainty or incapacity of execution appar¬ 
ent upon its face. Thus the legal title passed to the trus¬ 
tee and the demurrer, on ground of want of jurisdiction in 
equity, was properly overruled. 

The only right of action of the heirs arose with the alle¬ 
gation of demonstrated incapacity of execution. 

‘ ‘ The trust created by the will is not a general char¬ 
itable trust, but is expressly limited to the purposes 
specified and no other. If the trust has failed of its 
object by reason of the facts alleged, and thereby came 
to an end, a resulting trust at once arose in favor of the 
heirs at law of the testator, enforceable by this pro¬ 
ceeding in equity.” 

The latest exposition of the law pertaining to charitable 
trusts which we have in the District of Columbia is con¬ 
tained in Shoemaker v. The American Security and Trust 
Co., decided by the United States Court of Appeals for the 
District of Columbia July 28,1947, Case No. 9477; 163 Fed. 
(2d) 585. It is respectfully submitted that the Court below 
was in error in assuming “that the principles of law therein 
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discussed when applied to the facts of the instant case lead 
to the inevitable conclusion that the testator, Robert Stead, 
Sr., intended to create a general charitable trust”. (App. 
42-44) In that case the testatrix left the residue of her 
estate to use and apply in the erection of a suitable building 
on lots owned by the testatrix, to be used and occupied as 
a home for indigent white maiden ladies. The Home was 
to be designated 1 ‘The Elizabeth R. Shoemaker Retreat for 
Friendless Maiden Ladies”. The will contained a gift over 
to the descendants of her grandfather, Samuel Shoemaker, 
in case said Home should not be founded or built. There 
were sufficient funds in the estate for the trustees to erect 
and maintain the Home desired by testatrix but the lots 
designated by her had become, subsequent to her death, 
unsuitable for the site of an old ladies’ home. The Court 
instructed the trustees to purchase another site and to con¬ 
struct and maintain thereon the charity provided for in the 
will. 

The Court based its reasoning upon the cy pres doctrine 
and it found that the “primary intent of this testatrix was 
the establishment of a retreat for indigent maiden ladies, 
this charity to be a memorial to her mother”. The Court 
stated there was nothing to indicate that testatrix had any 
particular attachment to the lots designated as the site for 
the charity. It recognized “that if a testator establishes a 
charitable trust and designates a site to be used, and it 
appears that his dominant or primary intent was the use 
of the designated site for the described purpose, a Court 
cannot direct the establishment of the charity at another 
site”. 

The Court phrased the problem confronting it thus: 

“The question presented by the appeal is whether 
the dominant purpose of the testatrix, in Item Ninth 
of the will, was to utilize a designated piece of prop¬ 
erty as a memorial to her mother, or was to provide a 
Retreat for indigent maiden ladies as the memorial.” 
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If that question is fitted to the facts of the instant case, 
it reads as follows: 

“The question presented * * * is whether the dom¬ 
inant purpose of the testator *' * * was to convert and 
maintain a designated piece of property as a memorial 
to his first wife, or was to provide a playground for the 
children of Washington as the memorial.” 

In the instant case either alternative posed by the ques¬ 
tion results in the failure of the charitable purpose of the 
testator. The lots designated cannot be practicably con¬ 
verted and maintained as a play ground and there are in¬ 
sufficient funds in the estate to convert and maintain other 
lots as a playground in memory of testator’s first wife; It 
should be noted that unlike the present case the unsuitable¬ 
ness of the lots designated by the testatrix in the Shoemaker 
case as a site for the old ladies’ home occurred through 
change of circumstances subsequent to her death, and that 
the will contained more than one bequest to charity which 
received by far the greater portion of the estate. There 
was no failure of the dominant charitable purpose in the 
Shoemaker case. In the instant case there is complete fail¬ 
ure of the dominant charitable purpose. That the dominant 
purpose of the testator was to convert the designated lots 
is gleaned from the emphasis in the will on the conversion 
and maintenance of those lots as a playground; from a 
natural inference that the testator indicated that he wanted 
the particular lots which were deeded him by his first wife 
to be associated wfith her memory when he left those lots to 
be converted into a playground “to be known as Mary 
Force Stead playground in memory of my first wife”; and 
from the absence of additional bequests to charity, or 
change of circumstances to aid in the inference of a general 
charitable intent. 

Even should the charitable purpose be not limited to the 
lots in question, the dominant charitable purpose would fail 
since the estate is admittedly insufficient to convert and 
maintain other lots as a playground in memory of the testa¬ 
tor’s first wife. 
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Cases from Other Jurisdictions in Support of Appellants’ 

View. 

It is well known that courts of different jurisdictions, all 
of which recognize and apply the cy pres doctrine, approach 
the problem with varying degrees of liberality. But even 
in courts such as those of Massachusetts, which is consid¬ 
ered the stronghold of a liberal cy pres administration of 
charitable trusts, the courts, when confronted with facts 
analogous to those of the instant case, have been unable to 
infer a general charitable intent on the part of the testator. 

In Gilman v. Burnett, 116 Me. 283, 102 Atl. 108 (1917), 
testatrix devised a farm with its buildings and all the re¬ 
mainder of her estate in trust to: 

“ afford a home for one or two, or more, if it may be 
arranged, of the unmarried women who have been em¬ 
ployed in the straw industry in Massachusetts; that 
having been my occupation * * # , I desire that my ac¬ 
cumulations, * * * shall be so intrusted as to afford to 
my sisters in this line of work a place of refuge and 
comfort; trusting that others may feel like enlarging 
and endowing this beautiful spot where my said farm 
is situated in order to afford them the necessary com¬ 
forts and enjoyments. Said trust to be carried on per¬ 
petually, # * * Whatever funds may remain at the time 
of my decease I hereby give and bequeath to said Trust 
above mentioned, the income to be used in the main¬ 
tenance and carrying on of the object of the aforesaid 
trust.” 

The Court said: 

“We search in vain in the will in the pending case 
for evidence of any general charitable intent on the 
part of the testatrix. The words in every portion pre¬ 
cludes such an inference. The other items of the will 
embrace small gifts to several personal friends, to¬ 
gether with a trust fund of $100 to the Forest Grove 
Cemetery Association. The character of the testatrix’s 
intention must be gleaned from item 10 along. Here 
the emphasis is laid not on the general relief of the 
beneficiaries named, but on one specific object to be 
carried out at one specific place. * * * 
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“This case is therefore to be sharply distinguished 
from the line of decisions cited by the learned counsel 
for the plaintiff, in all of which the court found a gen¬ 
eral charitable purpose, * * *” 

The trust in the present case is like that in Gilman v. Burn¬ 
ett, supra, in that the trust fails at the outset on an uncon¬ 
tested statement of facts; there are insufficient funds; the 
will provided that the trust be carried on perpetually; em¬ 
phasis is laid not on the general relief of the beneficiaries 
named, but on one specific object to be carried out at one 
specific place; and there is only one bequest to charity. 

Gladding v. St. Matthews Church, 25 R. I. 628, 57 Atl. 860, 
concerned a bill for construction of a charitable trust con¬ 
tained in a will “to pay the principal thereof, after a life 
estate in testatrix’s son, unto Saint Ann’s Church for Deaf 
Mutes in the City of New York, Rev. Thomas Galludet being 
now rector of said church”. The beneficiary ceased to exist 
as a legal entity prior to the death of the testatrix. The 
Court said: 

“* * * we do not find in the will of Mrs. Acly any gen¬ 
eral charitable intention. The legatee named was a 
church to which she had belonged, and in whose pros¬ 
perity she took great interest; and it is impossible for 
us to gather from any of her expressions that she made 
her gift to the church because it cared for the religious 
training of deaf mutes, rather than because of her af¬ 
fection for her former associates who composed it. 
Doubtless the work and the institution were both pres¬ 
ent in her mind, but who shall say which held the more 
prominent place? Where the will is silent, we are not 
justified in substituting our arbitrary conjecture.” 

In Rohlff v. German Old Peoples Home, 143 Neb. 636, 10 
N. W. (2d) 686 (1943), testator had been a member of an 
organization whose members undertook to raise funds for 
a home for aged persons of German descent. He devised 
a portion of the residue of his estate to an organization to 
be used for the purpose of an old peoples’ home for per¬ 
sons of German descent. The organization failed to raise 
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sufficient funds to build the home. The Court held that the 
bequest was for a particular charitable purpose and indi¬ 
cated no general charitable intent. The gift failed at the 
outset and in such event, the Court notes, the decisions ap¬ 
pear to sustain revertors more readily. 

The Court cites Section 399 (g) of the Restatement of 
Trusts to the effect that where a bequest is intended to 
establish and maintain a charitable institution and is insuffi¬ 
cient to accomplish that purpose, it will revert to the donor 
or his heirs where no general charitable intent can be 
shown. The Court stated that the cy pres doctrine can only 
be applied where there is a general charitable intent, since 
a Court would not be permitted by construction to defeat 
the particular purpose of the donor’s narrow charitable 
trust intent. 

In Holmes v. Welch , 314 Mass. 106, 49 N. E. (2d) 461 
(1943), testator devised his residuary estate to trustees for 
the lives of certain persons, and then “to purchase a suita¬ 
ble lot of land, and to provide for the erection of a suitable 
building, to be located in said Winchendon, for a Commun¬ 
ity House for the benefit of the people of the Town of 
Winchendon, and to provide a fund for maintaining the 
same”. The trustees were given the power of accumulation 
“to so carry out the above provisions, so as to have a build¬ 
ing adapted to the times when it is built”. The building 
and fund were to be known as the “Wendel P. Clark Me¬ 
morial”. 

The petitioners claimed the fund exceeded the amount 
necessary to erect and maintain a community house, but 
that the trustees had failed to build, and claimed an in¬ 
testacy as to the surplus. The Court found no proof of a 
surplus, but said: 

“It is true that a construction of a will leading to a 
partial intestacy is not favored and will not be adopted 
unless plainly required by the language. But if the 
specific directions of the will cannot be carried out, 
or when carried out leave a surplus that cannot be used 
therefor, there must be a resulting trust for the heirs 
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or next of kin unless there is a general charitable intent 
permitting the application of the fund to other charita¬ 
ble purposes under the cy pres doctrine. In the present 
case the testator gave no indication that his bounty was 
not to be limited to the purposes provided for by the 
will. No intent appears to have any part of the! trust 
fund devoted to any other charitable purpose. Under 
these circumstances the cy pres doctrine does not apply, 
and any surplus must be held on a resulting trust for 
the heirs or next of kin of the testator.’’ [Emphasis 
supplied] 

REVIEW OF ARGUMENT. 

It is the conviction of Appellants that the testator ex¬ 
pressed a specific or narrow charitable intent when he 
directed that “the unimproved lots owned by me * * * shall 
be converted into and maintained by my said Trustees as 
a playground for the children of Washington, D. C. v to be 
known as Mary Force Stead playground in memory of my 
first wife; and the net income from the improved lots * * * 
shall be devoted to the preparation of said [unimproved] 
lots for the use aforesaid and to the maintenance thereof”. 
Their conviction is based on the following grounds: 

1. The total assets of the estate many times exceeded the 
valuation of the property designated to be converted into 
and maintained as a playground; there were no other be¬ 
quests to charity and there was no change of circumstances 
subsequent to the death of the testator to aid in the infer¬ 
ence of a general charitable intent. 

2. The fact that the testator provided that “said lots 
shall be held by said Trustees, and the survivor of them, 
in perpetuity, for the uses and purposes hereinbefore 
stated” is no aid to the finding of a general intent. Indeed, 
such wording has always been argued as indicative of a 
specific charitable purpose and an obstacle to administra¬ 
tion of a trust cy pres. Such arguments, however, have not 
withstood the force of any otherwise expressed general in¬ 
tent. See Scott on Trusts, See. 399.2. There being no other¬ 
wise expressed general charitable intent, however, the 
words “in perpetuity” do assume some weight as indicative 
of a specific charitable purpose. [Emphasis supplied] 
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3. There was absolutely no wording in the will expressive 
of a general charitable intent, as in the Noel case for in¬ 
stance, where the testator’s previous correspondence 
showed his general intent as did his direction to his execu¬ 
tors and trustees “to carry out as nearly as possible the 
spirit of my intentions as expressed herein and as they may 
be expressed to them by other means”. On the contrary, 
the emphasis is here laid on one specific object to be carried 
out at one specific place. 

4. Cases from jurisdictions which are considered citadels 
of a broad interpretation of the cy pres doctrine when con¬ 
fronted with facts such as these have been unable to find a 
broad or general charitable intent. 

5. This property was originally deeded to the testator by 
his first wife during her lifetime and his leaving this par¬ 
ticular property to be converted into and maintained as a 
playground as a memorial to his wife would evidence a 
particular charitable intent to have the charitable utiliza¬ 
tion of this particular property associated with the mem¬ 
ory of his first wife. 

See Trustees of Putnam Free School v. Attorney General 
of Massachusetts, 67 N. E. 658, where the Court called at¬ 
tention to the absence of any indication that the proposed 
charity should be a memorial in aiding it to arrive at the 
finding of a general charitable purpose. 

6. The testator’s naming of private trustees to convert 
and maintain the playground in the face of the fact that 
the District of Columbia operates an existing playground 
system gives rise to a fair inference that he harbored no 
general purpose to have his property become a part of the 
general District of Columbia playground system. He ex¬ 
pressed himself clearly. He wanted certain designated lots 
to be converted and maintained as a playground by certain 
designated trustees in perpetuity as a playground for the 
children of Washington, D. C., to be known as the Mary 
Force Stead playground in memory of his first wife. Per¬ 
haps he sensed that there was less chance of maintaining 
the integrity of his property—which he had received from 
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his first wife and was leaving in her memory—if it were 
cast into the general playground system. The District of 
Columbia cannot possibly, with the funds of this estate, con¬ 
vert and maintain any lots as a playground. The funds 
are insufficient. All that the District of Columbia attempts 
to do is name an existing and established playground (or a 
playground that in any event will be established, with or 
without the aid of this estate) for the testator’s deceased 
wife. Such playground is completely disassociated from 
the particular lots the testator acquired from his wife and 
desired to have converted into a playground in her memory. 
With the funds of the Stead estate, the District of Colum¬ 
bia theoretically intends to aid in the maintenance of a play¬ 
ground. This theory does not approximate the testator’s 
intention of having particular trustees convert and main¬ 
tain certain lots as a playground in memory of his deceased 
wife. In actual fact these funds will not be used to increase 
playground facilities. The District of Columbia with or 
without the Stead Estate plans to establish the Jamaica 
Playground, and to maintain the District of Columbia play¬ 
ground system as a whole according to a specific blueprint. 
The result of the proposed plan is merely to provide a con¬ 
tribution by the Estate of Robert Stead, Sr. toward the rev¬ 
enues of the District of Columbia. 

The above grounds are the bases of Appellants’ convic¬ 
tion that the will of Robert Stead evidenced a particular 
charitable intent. In such a situation, 2 Bogert Trusts and 
Trustees, p. 1279, sec. 418, says: 

“Here there is implicit in his narrow charitable trust 
intent a desire that, if the execution of such limited 
purpose ever becomes impossible, the property shall 
not be retained by the trustees for their own benefit 
or for some allied purpose, but shall be returned to the 
donor or his successors. Here the cy pres doctrine is 
not applied because of the peculiar character of the set¬ 
tlor’s charitable intent. The cy pres doctrine exists in 
the state, but the situation is not a proper one for its 
application.” 
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CONCLUSION. 

For the reasons hereinbefore stated, it is respectfully 
submitted that the testator created a specific charitable 
trust which is impracticable or impossible of execution and 
therefore the property, subject of said trust, passes by in¬ 
testacy. 

Respectfully submitted, 

Arthur Hellen, 

Roger M. Stuart, Jr., 

Attorneys for Appellants, 
Edward Stead, individually 
and as trustee under the will 
of Robert Stead, Senior, de¬ 
ceased, Mary S’. Worthing¬ 
ton, Manning F. Stead, Wil¬ 
liam Force Stead, and Rob¬ 
ert Stead, Jr. 

801 Colorado Bldg., 
Washington 5, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9824. 


EDWARD STEAD, individually and as trustee under the 
will of Robert Stead, Senior, deceased, MARY S. 
WORTHINGTON, MANNING F. STEAD, WILLIAM 
FORCE STEAD, and ROBERT STEAD, JR., 
Appellants. 

v. 

AMERICAN SECURITY AND TRUST COMPANY, 
TRUSTEE, a corporation, trustee under the will of 
Robert Stead, Senior, deceased; DISTRICT OF CO¬ 
LUMBIA, a municipal corporation; HARRY S. WEN- 
DER, chairman of the Recreation Board in and for the 
District of Columbia; and MILO F. CHRISTIANSEN, 
Superintendent of Recreation in the District of Colum¬ 
bia, Appellees. ; 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 
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1 Filed Aug 1 -1946 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 36091 

American Security and Trust Company, a corporation, 
Trustee under the Will of Robert Stead, Senior, De¬ 
ceased, 15th Street and Pennsylvania Avenue, N. W., 
Washington, D. C., Plaintiff , 

v. 

1. Edward Stead, individually and as Trustee under the 

Will of Robert Stead, Senior, Deceased, 

Elkridge, 

Howard County, Maryland, 

2. Mary S. Worthington, 

Wessex Farm, 

Highland, Maryland, 

3. Manning F. Stead, 

5711 Main Street, 

Elkridge, Maryland, 

4. William Force Stead, 

c/o Worcester College, 

Oxford, England, 

5. Robert Stead, Junior, 

c/o U. S. Maritime Commission, 

Price Adjustment Board, 

1200 - 15th Street, N. W., 

Washington, D. C., 

6. Helen Louise Coates Stead, 

1817 Delancey Place, 

Philadelphia, Pennsylvania, 

7. District of Columbia, a Municipal Corporation, 

District Building, 

14th and D Streets, N. W., 

Washington, D. C., 

8. Harry S. Wender, Chairman of the Recreation Board in 

and for the District of Columbia, 
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3149 - 16th Street, N. W., 

Washington, D. C., 

9. Milo F. Christiansen, Superintendent of Recreation in 
the District of Columbia, 

3149 - 16th Street, N. W., 

Washington, D. C., Defendants. 

2 Complaint for Construction of Will and for 

Instructions to Testamentary Trustees 

1. Jurisdiction. The Court has jurisdiction of this action 
under its general equity powers (D. C. Code, 1940, §§ 11-301, 
11-306) to construe wills and instruct trustees. The prop¬ 
erty involved, held under a testamentary trust, as herein¬ 
after set forth, is real estate situated in the District of Co¬ 
lumbia, valued in excess of $3,000.00. 

2. Plaintiff. The American Security and Trust Company 
is a corporation duly organized and doing business under 
the laws in force in the District of Columbia. It brings this 
action as one of the duly qualified and acting trustees under 
the will of Robert Stead, Senior, deceased, to obtain a con¬ 
struction of a part of said will and the instructions of the 
Court with respect to the trust created by said part of the 
will. 

3. Defendants. Edward Stead, Mary S. Worthington, 
and Manning F. Stead, residents of Maryland; William 
Force Stead, a temporary resident of England; and Robert 
Stead, Junior, a resident of the District of Columbia; are 
the surviving sons and the surviving daughter of Robert 
Stead, Senior deceased. Helen Louise Coates Stead, a resi¬ 
dent of Pennsylvania, is the widow of said decedent. They 
are all citizens of the United States, of full age and other¬ 
wise competent, and are sued as the heirs at law and widow 
of said decedent. Edward Stead is also sued as a co-trustee 

with plaintiff under the will of said decedent. 

3 The District of Columbia, a municipal corporation, 
Harry S. Wender, Chairman of the Recreation Board 

in and for the District of Columbia, and Milo F. Christian¬ 
sen, Superintendent of Recreation in the District of Colum- 
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bia, are sued in their official capacities in relation to the 
establishment and operation of playground facilities in the 
District of Columbia (D. C. Code, 1940, Supp. IV, §§ 8-201, 
8-209, 8-210, 8-216). 

4. The Will. Robert Stead, Senior, a resident of Phila¬ 
delphia, Pennsylvania (hereinafter referred to as the 
“Testator”), died on December 19,1943, leaving a last will 
and testament dated March 25, 1937, which was filed in the 
Office of the Register of Wills of the District of Columbia 
on January 7,1944. On January 10,1944, the Probate Divi¬ 
sion of this Court entered an order in Administration Cause 
62,841, directing the transfer of said will to decedent’s dom¬ 
icile, and said transfer was made. On January 13, 1944, 
said will was admitted to probate and letters testamentary 
were issued to plaintiff and to defendant Edward Stead as 
Executors thereof by the Orphans Court of Philadelphia 
County, Pennsylvania. On January 21,1946, the First and 
Final Account of the said Executors was approved nisi by 
said court and on May 21, 1946, said court approved a 
schedule of distribution of the estate in accordance with the 
terms of the will. 

The said will devised and bequeathed the residue of the 
estate to the plaintiff and to the defendant Edward Stead 
as trustees. 

4 The trustees are directed to pay the net income of 

the personal trust estate, one-third to the widow of 
the Testator during her life, two-thirds to the children of 
Testator or their descendants, per stirpes, during the life 
of the widow’, and the entire income thereof in like manner 
after her death. In addition, each of the surviving children 
is made beneficiary of certain real estate devised in trust, 
the estimated values of the parcels designated for the re¬ 
spective beneficiaries being as follow’s: 


William Force Stead $16,000.00 

Robert Stead, Junior 11,500.00 

Edward Stead 11,000.00 

Manning F. Stead 15,000.00 

Mary S. Worthington 7,000.00 
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Following these provisions for members of the Testator’s 
family, the will provides: 

“The unimproved lots owned by me in Square 1065, and 
described as Lots 16 to 29, both inclusive, shall be converted 
into and maintained by my said trustees as, a playground 
for the children of Washington, D. C., to be known as Mary 
Force Stead Playground in memory of my first wife; and 
the net income from the improved lots in said Square owned 
by me and described as lots 30 to 33, both inclusive, shall be 
devoted to the preparation of said lots 16 to 29 for the use 
aforesaid and to the maintenance thereof.” 

The will contains a further provision for continuation of 
the playground trust in perpetuity, beyond the termination 
of the private trusts, as follows: 

“(f) Upon the death of the last survivor of my children 
or grandchildren living at the time of my death, the said 
trustees, or the survivor, shall distribute, assign, deliver, 
transfer and convey the entire trust estate then remaining 
in their, his or its hands, both real and personal, to the di¬ 
rect descendants then living of my children hereinbefore 
named in equal shares, share and share alike, per stirpes 
and not per capita, except the lots, improved and unim¬ 
proved, in Square 1065, which said lots shall be held by said 
trustees, and the survivor of them, in perpetuity, for the 
uses and purposes hereinbefore stated.” 

5 A true copy of said will is attached to this complaint 
as Exhibit “A.” 

5. The Property. The real estate devised in the above- 
quoted provision is located at the intersection of Pennsyl¬ 
vania Avenue and Fourteenth Street, Southeast. The un¬ 
improved lots 16 through 29 include an area of 17,020 square 
feet at the intersection, bounded by Pennsylvania Avenue, 
Fourteenth Street, and a 10 foot paved alley. Lots 16 
through 20 are zoned residential, and lots 21 through 33 are 
zoned “1st commercial.” At the present time, lots 16 
through 29 are covered with gravel and surrounded by a 
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concrete curb. The area is rented at $200.00 per month for 
storage of used cars. 

Lots 30 through 33 are improved by four two-story and 
cellar brick residences, each containing six rooms and bath. 
The present annual rental is $1,644., with an estimated net 
income to the trust of $1,174.00. 

Attached hereto as Exhibit “B” is a plat showing loca¬ 
tion of the aforesaid property. 

Up to and including July 1, 1946, the trustees had col¬ 
lected gross rentals from all of the above-described prop¬ 
erty amounting to $8,183.00, and had expended $1,932.65 in 
payment of taxes, operating and other expenses, leaving a 
balance on hand of $6,250.35 before commissions. 

6. Execution of trust precisely in manner prescribed by 
will is impracticable. In the effort to carry into effect the 
provisions of the aforesaid trust, plaintiff trustee 
6 held numerous conferences and exchanged much cor¬ 
respondence with members of the Testator’s family 
and with officials of the District of Columbia charged with 
the establishment and maintenance of public recreational 
facilities in the said District, as the result of which it was 
determined that the said trust could not be carried out in 
the exact manner prescribed in the will. 

The reasons are as follows: The unimproved property 
described above is not suitable for a public playground be¬ 
cause of its limited size and its location in a zone of heavy 
traffic, and further because after the execution of the will 
in 1937, the National Capital Park and Planning Commis¬ 
sion acquired and the Recreation Board developed and 
equipped the Buchanan Recreation Center and Playground 
on the corner of Thirteenth and D Streets, Southeast, thus 
affording other adequate playground facilities in the imme¬ 
diate neighborhood. The net income from the adjacent im¬ 
proved property would be insufficient for maintenance of 
the playground contemplated, and it would take many years 
to accumulate from this source sufficient funds for equip- 

Note Exhibit “B” not included in joint Appendix. For location of the 
aforesaid property see Exhibit “A” to Affidavit of Milo F. Christiansen, six 
photostat copies of which have been furnished the Court. 
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ment of said playground if the directions of the will are 
strictly followed. Such equipment is estimated to cost $15,- 
000.00 to $20,000.00. 

7. Willingness of public authorities to cooperate in ap¬ 
proximating intentions of Testator. In the course of the 
aforesaid discussions, alternative plans were suggested, in¬ 
cluding the use of income from the entire trust fund for 

the maintenance of an existing playground to be 

7 named and marked as a memorial to the Testator’s 
first wife, in order to approximate the plan pre¬ 
scribed in the will. The favorable attitude of the public 
authorities has been expressed (1) in a letter of the Chair¬ 
man of the Recreation Board for the District of Columbia, 
dated January 23, 1945, (2) in a letter of U. S. Grant, 3rd, 
Major General, U. S. Army, Chairman of the National Cap¬ 
ital Park and Planning Commission, and (3) in a letter of 
Milo F. Christiansen, Superintendent of Recreation, dated 
December 5, 1945. Copies of the foregoing letters are an¬ 
nexed to this complaint as Exhibits “C”, “D”, and “E”, 
respectively. 

8. Failure to agree on plan to approximate intentions of 
Testator. Complete agreement on a scheme to carry out 
the intentions of the Testator was not obtained. Members 
of the family of the Testator finally expressed the view that 
the trust for a public playground had failed. The opposing 
views were expressed in writing (1) by the public authori¬ 
ties in a letter of the Commissioners of the District of Co¬ 
lumbia dated January 3, 1946, annexed hereto as Exhibit 
“F,” and in a letter of counsel for interested members of 
Testator’s family dated January 31, 1946, annexed hereto 
as Exhibit “G.” The Commissioners take the position that 
the will expresses a general charitable intent and the trust 
should be carried out in a manner approximating the plan 
expressed in the will. 

9. The general charitable intent of Testator should be 

carried out. Plaintiff trustee is advised by counsel 

8 and therefore avers that the terms of the will of Rob¬ 
ert Stead, Senior, indicate a general charitable in¬ 
tention to dedicate a portion of his property for the estab- 
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lishment and maintenance of a public playground for the 
children of Washington, D. C., as a memorial to his first 
wife, Mary Force Stead, that the benefits therein conferred 
represent gifts to a public use, and that therefore this 
Court, in the exercise of its general equity powers, should 
not permit the trust to fail because of circumstances making 
the details of the plan set forth in the will impracticable 
of execution, but should authorize and direct the trustees 
to carry out the general charitable intention in a manner 
approximating as nearly as possible the scheme set forth 
in the will, by the use of the income of all of the charitable 
trust property for the maintenance of an existing play¬ 
ground to be named and suitably marked as a memorial, in 
cooperation with the public authorities of the District of 
Columbia, or in accordance with some other plan to be ap¬ 
proved by the court. 

Plaintiff trustee is in disagreement with defendant Ed¬ 
ward Stead, its co-trustee, in regard to the continuing va¬ 
lidity of the aforesaid portion of the testamentary trust 
created by the will of Robert Stead, Senior, and requires 
the instructions of this Court in the further performance 
of its duties as trustee. 

Wherefore, in consideration of the premises, plaintiff 
prays: 

1. That process issue against the defendants, requiring 
them, and each of them, to answer this complaint; 

9 2. That the usual notice by publication be given 

to such of the defendants as may be non-residents of 
the District of Columbia, who do not voluntarily appear 
and answer; 

3. That the court construe the will of Robert Stead, Se¬ 
nior, deceased, with respect to the charitable intentions set 
forth in the testamentary provisions quoted in Paragraph 
4 of this complaint; 

4. That the plaintiff and defendant Edward Stead, as 
trustees, be instructed with respect to the manner in which 
they should proceed to carry out the general charitable in¬ 
tention of Robert Stead, Senior, deceased, with respect to 
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the trust property devised by the portions of his will set 
forth in Paragraph 4 of this complaint; 

5. That the plaintiff be given such other and further re¬ 
lief as to the court may seem just and proper and that jur¬ 
isdiction of this cause be retained for such further orders 
and decrees as may be necessary and the interests of any 
of the parties may require. 

American Security and Trust Company 

By Frederick P. H. Siddons, 
Vice President Plaintiff-Trustee 

McKenney, Flannery & Craighill 
By Llewellyn C. Thomas 
Hibbs Building 
Attorneys for Plaintiff 


10 District of Columbia, ss: 


I, Frederick P. H. Siddons, being first duly sworn, depose 
and say that I am Vice-President of the American Secur¬ 
ity and Trust Company; that I have read the foregoing and 
annexed complaint by me subscribed and know the contents 
thereof; that the facts therein stated of my personal knowl¬ 
edge are true, and those stated upon information and belief, 
I believe to be true. 

Frederick P. H. Siddons. 


Subscribed and sworn to before me this 30th day of July, 


1946. 


0. Eliot Moran, 
Notary Public. D . C. 
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Exhibit A 

LAST WILL AND TESTAMENT OF 
ROBERT STEAD, SENIOR 

I, Robert Stead, Senior, of Philadelphia, Pennsylvania do 
hereby make, publish and declare the following as and for 
my last Will and Testament, hereby revoking all previous 
testamentary instruments executed by me. 

1. I direct my executors hereinafter named to pay my just 
debts and funeral expenses as soon as may be practicable 
after my deceased. 

2.1 give and bequeath all of my books, silver, jewelry and 
my watch to my eldest son, William Force Stead. 

3. I have heretofore given and distributed all my house¬ 
hold goods and effects to and among certain of my children, 
and these gifts I hereby confirm. 

4. I give and bequeath to my dear wife, Mrs. Helen Louise 
Coates Stead, the sum of five thousand ($5,000.00) Dollars 
to be paid out of my personal estate, and all of my etchings 
and prints, both framed and unframed. 

5. I direct my executors hereinafter named to pay all 
inheritance, succession and estate taxes, both Federal and 
State, which may be levied or become payable upon my 
estate, or upon any and all bequests or devises herein con¬ 
tained, and that all such taxes be paid out of my personal 
estate. 

6. All of the rest, residue and remainder of my estate of 
whatsoever kind and wheresoever located or situated, as 
well that now owned by me as that which I may hereafter 
acquire, I give, bequeath and devise unto the American 
Security & Trust Company, of Washington, D. C., and my 
son, Edward Stead, now residing at Elkridge, Howard 
County, Maryland, and the survivor of them, absolutely 

and in fee simple, in and upon the following trusts: 

12 (a) To hold and manage said trust estate until 
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the death of the last survivor of my grandchildren 
living at the time of my death. 

(b) To invest, re-invest and keep invested all of my per¬ 
sonal estate which may be received by said trustees from my 
executors and, after the payment of all costs and expenses 
of administration of said personal estate, to pay one-tliird 
(Mi) of the net income therefrom in quarterly instalments 
to my said wife, Mrs. Helen Louis Coates Stead, for and 
during the term of her natural life or until her remarriage, 
and to pay the other two-thirds (%) of said net income in 
equal shares, and in quarterly installments, to my children 
living at the time of my death, and in the event that $ny of 
my children pre-decease me, his or her distributive share 
of said net income shall be paid to his or her issue then liv¬ 
ing, if any, and if any of my children pre-decease me with¬ 
out leaving issue, his or her distributive share of said net 
income shall be paid to those of my said children who may 
survive, and to the issue of any who may have died, in equal 
shares, per stirpes and not per capita. 

(c) Upon the death or remarriage of my said wife the 
one-tliird (MO of the net income payable to her as aforesaid, 
shall be divided equally, and in the manner above provided, 
among the other distributees of income from said personal 
estate. 

(d) I direct that none of my real estate (all of which is 
situate in Washington, D. C.) shall be sold, transferred or 
conveyed at any time during the continuance of this trust, 

and that the said trustees shall rent or lease all of 
13 said real estate, except as hereinafter provided, to 
the best advantage, and after paying all taxes, insur¬ 
ance and necessary repairs, shall distribute the net income 
therefrom is follows: 

To my son, William Force Stead, during his life, the in¬ 
come from the real estate described as Lot 71, in Square 
159, and known as premises 1230-17th Street, N. W., and 
upon his death to pay said net income to his children then 
living and to the children of any deceased child, said 
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children and children of any deceased child of my said son 
to take per stirpes and not per capita. 

To my son, Robert Stead, Jr., during his life, the income 
from the real estate described as Lot 72, Square 159, and 
known as premises 1228-17tk Street, N. W., and upon his 
death to pay said net income to his children, if any then liv¬ 
ing, and to the children of any deceased child, said children 
and children of any deceased child of my said son to take 
per stirpes and not per capita. 

To my son, Edward Stead, during his life, the income 
from the real estate described as Lot 73, in Square 159, and 
known as premises 1226-17th Street, N. W., and upon his 
death to pay said net income to his children then living and 
to the children of any deceased child, said children and 
children of any deceased child of my said son to take per 
stirpes and not per capita. 

To my son, Manning Force Stead, during his life, the in¬ 
come from the real estate described as Lots 27, 28, 29 and 30, 
in Square 393, and known as premises 1916, 1918, 1920 and 
l£22-8th Street, N. W., and upon his death to pay said net 
income to his children, if any then living, and to the children 
of any deceased child, said children and children of 
14 any deceased child of my said son to take per stirpes 
and not per capita. 

To my daughter, Mrs. Mary Stead Worthington, the in¬ 
come from the real estate described as Lots 25 and 26, in 
Square 393, and known as premises 1924 and 1926 - 8th 
Street, N. W., and upon her death to pay said net income 
to her children, if any then living, and to the children of 
any deceased child, said children and children of any de¬ 
ceased child of my said daughter to take per stirpes and 
not per capita. 

The unimproved lots owned by me in Square 1065, and 
described as Lots 16 to 29, both inclusive, shall be converted 
into and maintained by my said trustees as, a playground 
for the children of Washington, D. C., to be known as Mary 
Force Stead Playground in memory of my first wife; and 
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the net income from the improved lots in said Square owned 
by me and described as Lots 30 to 33, both inclusive, shall 
be devoted to the preparation of said lots 16 to 29 for the 
use aforesaid and to the maintenance thereof. 

(e) If any of my children living at my death shall die 
without issue, or other direct descendants, during the con¬ 
tinuance of the aforesaid trusts, the distributive share of 
the income from said personal estate, as well as the income 
from real estate, hereinbefore directed to be paid to such 
child or children, shall be distributed among my surviving 
children, or their issue in case of their deaths, in equal 
shares, per stirpes and not per capita. 

(f) Upon the death of the last survivor of my children 
or grandchildren living at the time of my death, the said 
trustees, or the survivor, shall distribute, assign, deliver, 
transfer and convey the entire trust estate then remaining 

in their his or its hands, both real and personal, to 
15 the direct descendants then living of my children 
hereinbefore named in equal shares, share and share 
alike, per stirpes and not per capita, except the lots, im¬ 
proved and unimproved, in Square 1065, which said lots 
shall be held by said trustees, and the survivor of them, in 
perpetuity, for the uses and purposes hereinbefore stated. 

7. I hereby nominate and appoint as executors of this my 
last Will and Testament my aforesaid son Edward Stead 
and the aforesaid American Security & Trust Company, 
and I hereby direct that no bond or other security be re¬ 
quired of my said son or of the said Trust Company for the 
faithful performance of his, its or their duties as such. 

In Testimony Whereof, I have hereunto subscribed my 
name and affixed my seal at Washington, in the District of 
Columbia, this 25th day of March, 1937. 

Robert Stead, Sr. (Seal) 

Signed, sealed, published and declared by the testator, 
Robert Stead, Senior, as and for his last Will and Testa¬ 
ment, in the presence of us, who, at his request, in his pres- 



14 


ence and in the presence of each other, have hereunto sub¬ 
scribed our names as witnesses. 

Henry Leonard 

Address: Investment Bldg. 

Washington, D. C. 

Gilbert L. Hall 
Address: Investment Bldg. 

Washington, D. C. 

Julian L. Latimer, Jr. 

Address: Investment Bldg. 

Washington, D. C. 

#=»*####* 

Filed Aug 1 1946 

Exhibit C 

Recreation Board 
District of Columbia 
3149 Sixteenth Street N. W. 

Washington, D. C. 

January 23, 1945 

John E. Larson, Esq. 

Hibbs Building 
Washington 5, D. C. 

Re: Estate of Robert Stead 

Dear Mr. Larson: 

Reference is made to our previous discussions concern¬ 
ing provisions of the will of Robert Stead, deceased, rela¬ 
tive to converting certain lots in Square 1065, located at 
14th and Pennsylvania Avenue, S. E., into a children’s 
playground. 

Previous action of the D. C. Recreation Board at their 
October 10 meeting is as follows: 

“That the Board advise the Corporation Counsel that 
the lots in Square 1065 located at 14th Street and Pennsyl¬ 
vania Avenue, S. E., designated in the will of Robert Stead, 


* # 
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deceased for use as a playground to be known as the Mary 
Force Stead Playground, are not properly located nor of 
sufficient size for use as a playground suitable to the com¬ 
munity; that the Recreation Board is willing to accept the 
responsibility of establishing an appropriate play-center 
which could bear the name and serve as a memorial to 
Mary Force Stead provided the American Security and 
Trust Company can use the income from the property for 
the creation and maintenance of a play facility at a nearby 
location which will serve as a practical and appropriate 
memorial. ’ ’ 

A short distance from the 14tli and Pennsylvania Avenue 
property, at 13th and D Streets, S. E., there is a fairly 
large recreation area, the Buchanan Recreation Center, an 
active and extensively used unit. We feel that an appro¬ 
priate playground memorial building could be constructed 
at such a center as Buchanan, which needs a building. The 
structure would furnish shelter, play, storage, and sanita¬ 
tion facilities and could be used by pre-school children and 
mothers during day-school hours. After school and in the 
evenings, boy and girl scouts and clubs and neighborhood 
groups could use the building since the grounds are open 
the entire year. 

At present we are planning for acquisition at this unit of 
additional property on which such a building can be located. 
The present outdoor space is inadequate to provide satis¬ 
factory facilities for all age groups. 

A structure of the type previously referred to will ap¬ 
proximate $10,000. An estimate of $750 is made for fur¬ 
nishings, and an annual maintenance estimate would ap¬ 
proximate $1,500. 

18 For your consideration in the entire matter, it is 
suggested that the vacant properties in Square 1065 
be sold and the proceeds used for construction of the Mary 
Force Stead Memorial Recreation building and that the 
income from the improved properties be used to maintain 
the building. 
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We shall be pleased to discuss any phase of this project 
with you and the heirs. 

Sincerely yours, 

[s] Harry S. Wender 

Harry S. Wender 
Chairman 

19 Filed Aug 1 1946 

Exhibit D 

National Capital Park and Planning Commission 

Interior Building 
Washington, D. C. 

April 11, 1945. 

Mr. Milo F. Christiansen 
Superintendent of Recreation 
D. C. Recreation Board 
3149 - 16th Street, N. W. 

Washington 10, D. C. 

Subject: Bequest of the Stead Estate 
Dear Mr. Christiansen: 

Your letter of March 7, 1945, in regard to the bequest of 
the Stead Estate under which the Recreation Board will 
receive an estimated amount of $3,000 to $4,000 annually, 
provided an agreement can be reached with the heirs, the 
Executors, and the court, was presented to the Commission 
at their meeting on March 22, 1945. 

After full discussion the Commission voted unanimously 
that they are willing to change the name of the Jamaica 
Playground to be located at 17th and Church Streets, 
N. W., to the Mary Force Stead Playground in memory of 
Marv Force Stead. The Commission realizes that this mat- 
ter will have to be recommended by the Executors of the 
estate and approved by the court having jurisdiction of the 
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estate and that this will require the passage of a formally 
worded resolution. 

I advise you, therefore, to communicate contents of this 
letter to the Executors, keep in touch with them and at the 
proper time submit to the Commission the kind of resolu¬ 
tion the court will require. 

The Commission is happy to cooperate in this matter and 
is also hopeful that this bequest might be an inspiration to 
others to so dispose of some of their property. 

Sincerely yours, 

(Signed) 

U. S. Grant, 3rd 
Major General , U. S. Army , 
Chairman. 

Exhibit E 

20 Filed Aug 1 1946 

Government of the District of Columbia 
Recreation Department 

December 5, 1945. 

Board of Commissioners of the 
District of Columbia 
District Building 
Washington 4, D. C. 

Gentlemen: 

Reference is made to then Acting Corporation Counsel 
Vernon West’s communication of September 26,1944 to the 
Recreation Board concerning the last paragraph of Item 
6(d) of the will of Robert Stead, deceased which provides 
that: 

“The unimproved lots owned by me in Square 1065, and 
described as Lots 16 to 29, both inculsive, shall be converted 
into and maintained by my said trustees as a playground 
for the children of Washington, D. C., to be known as 
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MARY FORCE STEAD PLAYGROUND in memory of 
my first wife; and the net income from the improved lots in 
said square owned by me and described as Lots 30 to 33, 
both inclusive, shall be devoted to the preparation of said 
Lots 16 to 29 for the use aforesaid and to the maintenance 
thereof. ’ , 

This matter was brought before the Recreation Board 
following which a special committee was appointed to 
make appropriate studies. Inspections were made of the 
properties and discussions held by the Board and the 
Recreation Department personnel. 

During the interim meetings were held on March 6, 1945 
with Corporation Counsel Keecli, H. L. Walker, Assistant 
Corporation Counsel, and the heirs of the estate, William 
F., Edward, and Robert Stead; Earl G. Jonscher and Wil¬ 
liam F. French, Assistant Trust Officers of the American 
Security and Trust Company; John E. Larson, counsel for 
the estate; a committee of the Recreation Board consisting 
of Harry S. Wender and Walter L. Fowler, and repre¬ 
sentatives of the Recreation Department Milo F. Chris¬ 
tiansen and Miss Sibyl Baker. 

At this meeting the Recreation Board acknowledged with 
thanks the bequest made in the will of the late Robert Stead 
for the provision of a playground as a memorial to his de¬ 
ceased wife, Marv Force Stead. Various methods for ere- 
ating such a memorial were presented by the Recreation 
Department staff personnel. It was also indicated by Mr. 
Larson, counsel for the estate, that provisions of the will 
should be adhered to as closely as possible and it would be 
desirable to hold the corpus of the bequest intact. 

Most of the discussion centered around the use of the 
income from the property at 14th and Pennsylvania Ave¬ 
nue, Southeast, for the maintenance of an already-estab¬ 
lished playground unit, the name of which could be changed 
to the Mary Force Stead Playground. The property desig¬ 
nated in the will is undesirable and inadequate for 
21 use as a playground because of the unfavorable lo- 
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cation in a heavy traffic zone and its limited space. 
Also of major significance is the fact that only two to three 
blocks away is the Buchanan Recreation Center and Play¬ 
ground which has recently been developed and improved 
and is now maintained and operated by the Recreation 
Board. This area was purchased during the period May 
18,1938 to February 7, 1939 by the National Capital Park 
and Planning Commission and consists of 1.85 acres on 
13th Street, Southeast, immediately across from the 
Buchanan School. It was suggested that by leasing the 
Pennsylvania Avenue property to a commercial concern, 
substantial income would be derived therefrom which could 
be used to maintain a playground in memory of the testa¬ 
tor’s wife, or at some future date the property could be 
sold and the proceeds derived from such sale invested would 
provide sufficient funds for maintenance of a playground 
unit. Proper management of the property or investment 
of the proceeds from a sale would assure a steady income 
that would perpetuate the fund and the control of such a 
fund would remain within the hands of the trustees. 

In addition, a further appropriate suggestion was made 
that a new playground site now in the process of acquisi¬ 
tion in mid-city, located near 17th and Church Streets, 
Northwest, could be named the Mary Force Stead Play¬ 
ground and that the maintenance of the area could be as¬ 
sisted by Stead Estate funds. This seems logical di;e to 
the fact that the heirs lived in the immediate vicinity of 
this playground and that the benefit would accrue to the 
children of their former neighborhood. 

It should be further stated that the area now located at 
the Buchanan Playground and Recreation Center is oper¬ 
ated on a full-time, year-long basis and about $21,000 was 
spent to improve and develop the area which provides a 
variety of activities for this section of the city and is well 
used by the public. 

We feel that the testator intended that the general public 
of the District of Columbia should benefit from his will by 
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the provision of a memorial to his wife, Mary Force Stead, 
and that therefore the District should take all appropriate 
steps available to it to effectuate the intent of the testator 
as so expressed in his will. 

It would be appreciated if this matter w’ould be transmit¬ 
ted to the Corporation Counsel’s Office for proper disposi¬ 
tion. 

Sincerely yours, 

[s] Milo F. Christiansen, 

Superinte)ident of Recreation. 

22 Filed Aug 1 1946 

Exhibit F 

Government of the District of Columbia 
Executive Offices 

Washington 4, D. C. 

January 3, 1946 

John E. Larson, Esq., 

Hibbs Building, 

Washington 5, D. C. 

Dear Mr. Larson: 

The Commissioners have been advised that you are the 
attorney for the American Security & Trust Company 
which was nominated and has qualified as a co-executor and 
co-trustee under the last wfill and testament of Robert 
Stead, Sr., deceased. 

The Commissioners have also been advised as to the con¬ 
tents of Item 6 of the last will and testament of Mr. Stead 
and more particularly to the last paragraph of subsection 
(d) of said Item 6, which reads as follows: 

“The unimproved lots owned by me in Square 1065, and 
described as Lots 16 to 29, both inclusive, shall be converted 
into and maintained by my said trustees as, a playground 
for the children of Washington, D. C., to be known as Mary 
Force Stead Playground in memory of my first wife; and 
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the net income from the improved lots in said Square owned 
by me and described as Lots 30 to 33, both inclusive, shall 
be devoted to the preparation of said lots 16 to 29 for the 
use aforesaid and to the maintenance thereof.” 

The Corporation Counsel has informed the Commission¬ 
ers that a conference was had on March 6, 1945, with re¬ 
spect to the above quoted provision in said will. It appears 
that Richmond B. Keech, then Corporation Counsel, D. C., 
Earl G. Jonscher, Esq., and William F. French, Esq., As¬ 
sistant Trust Officers of the American Security & Trust 
Company, William F., Edward and Robert Stead, heirs of 
the testator, Harry S. Wender, Esq., and Walter L. Fowler, 
Esq., members of the Recreation Board of the District of 
Columbia, Mr. Milo F. Christiansen and Miss Sibyl Baker, 
Superintendent of Recreation and Assistant Superinten¬ 
dent of Recreation, respectively, you as attorney for the 
corporate trustee, and Harry L. Walker, Assistant Corpo¬ 
ration Counsel, were present. At that time representatives 
of the Recreation Board stated that the property in ques¬ 
tion was not suitable, and would not be used by the Board 
as, a public playground in view of the fact that there was 
in the immediate vicinity of the lots an already established 
playground which adequately served the needs of the par¬ 
ticular neighborhood. It was also pointed out that the 
property in question was undesirable and inadequate for 
use as a playground because of its limited area and loca¬ 
tion in a heavy traffic zone. In view of these facts, Mr. 
Jonscher indicated that it would be impracticable if not 
impossible for the corporate trustee to convert the lots in 
question into, and maintain the same as, a public play¬ 
ground, and that it would be perhaps better to have such 
conversion and maintenance done by the District of 
23 Columbia through its Recreation Department. It 
further appears that no definite decision resulted 
from that conference or from subsequent conferences and 
that the matter was held in abeyance pending final decision 
on the matter by the heirs of the testator. 
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At the conference aforesaid it was suggested that the 
income from the property in question might be used to 
maintain a playground in memory of the testator’s wife. 
Representatives of the Recreation Board indicated at that 
time that it would probably be possible for the Board to 
have the name of the playground so maintained from such 
funds renamed the “Mary Force Stead Playground” in 
honor of the memory of the testator’s deceased wife. 

We are advised that at a subsequent conference held on 
November 27, 1945, Arthur Hellen, Esq., attorney for the 
heirs of the deceased testator, informed the Corporation 
Counsel that it was the position of the heirs that the testa¬ 
mentary trust in question had failed in its purpose and that 
the property should descend to the heirs. 

The Commissioners believe that the language employed 
bv Mr. Stead in his will evidenced a strong intent to have 
the property applied for the general purpose of providing 
a playground for children and that he dedicated the prop¬ 
erty in question to a public use, free and clear from any 
claims which may be made thereto by his heirs. 

It appears to be true that the trust may not be carried 
out in the exact mode prescribed by the testator for the 
reasons hereinbefore stated. But we do not think that the 
trust should fail. In the opinion of the Commissioners, 
the matter presents a situation where the Court should 
invoke the doctrine of judicial cy pres and apply the prop¬ 
erty or the income therefrom to purposes as nearly as 
possible similar to those desired by the testator as ex¬ 
pressed in his will thus preventing the charitable trust from 
failing, under the authority of Noel v. Olds, 78 U. S. App. 
D. C. 155. 

It seems clear that the testator manifested a general 
charitable intent that the public should benefit from the 
property in question. It will be noted that in Item 6(f) 
of his will the testator provided for the distribution of his 
entire trust estate to the direct descendants of his children 
living at the time of the death of the last survivor of his 
children or his grandchildren living at the time of his death 
“except the lots, improved and unimproved, in square 1065, 
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which said lots shall be held by said trustees, and the sur¬ 
vivor of them, in perpetuity, for the uses and purposes” set 
forth in the last paragraph of Item 6(d). 

In the interest of the general public of the District of 
Columbia and with the view of having the testator’s general 
charitable intent fulfilled, the Commissioners hereby re¬ 
quest the executors and trustees of said estate to instigate 
a proper legal proceeding seeking to have the court direct 
that the property in question or the income derived there¬ 
from be applied to a similar charitable purpose, thus giving 
effect to the general charitable intent of the testator. 

24 There is attached hereto a copy of a letter received 
from the Superintendent of Recreation which sets 

forth in more detail the unsuitability of the property in 
question for use as a public playground. i 

Very truly yours, 

/s/ John Russell Young 
President 

Board of Commissioners,; D. C. 

Enclosure. 

cc: Arthur Hellen, Esq., 

Colorado Building. 

25 Filed Aug 1 1946 

Exhibit G 

Arthur Hellen 
Lawyer 

Colorado Building 
Washington 5, D. C. 

January 31, 1946. 

John E. Larson, Esq., 

Hibbs Building, 

Washington, 5, D. C. 

Dear Mr. Larson: 

I am in receipt of copy of a letter bearing date January 
3, 1946, from the President of the Board of Commissioners 
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of the District of Columbia with respect to the provisions 
of the will of Robert Stead, deceased, covering the prop¬ 
erty owmed by him in Square 1065, Washington, D. C. 

I have given careful consideration to this letter, as w^ell 
as one from the Superintendent of Recreation to the Board 
of Commissioners dated December 5, 1945. 

There is no contention on the part of the heirs that the 
doctrine of Cy Pres does not apply in the District of Co¬ 
lumbia in view of the recent decision in the case of Noel vs. 
Olds. 

However, the purpose of Mr. Stead fully appears from 
the language of his will to be that the particular property 
involved should be maintained as a playground for the chil¬ 
dren of Washington by the Trustees of his will, the income 
from the improved lots to be used for the preparation and 
maintenance of that property for the use indicated. It is 
obvious from the letter written by the Superintendent of 
Recreation that the directions in Mr. Stead’s will cannot be 
carried out, first, because the income from the improved 
property is totally inadequate for the purpose, and second, 
because of the fact that the unimproved property is wholly 
unsuited for the purpose indicated. 

I have been giving consideration to the question of what 
alternative there might be in view of the impossibility 
26 of carrying out the specific intentions of the testator. 

The only suggestion made in the letter from the Com¬ 
missioners is that the Court direct the property, or the in¬ 
come derived therefrom to be applied to a similar 
charitable purpose. It seems to me that it is going beyond 
any intent that might be inferred to hold that under the 
circumstances the funds derived from the rental of the en¬ 
tire property should be turned over to the Commissioners 
tow r ard the support and maintenance of some playground 
established and maintained by the Commissioners. I do 
not believe that the 'will manifests a general charitable in¬ 
tent, but rather a very particular and definite purpose, 
namely the establishment and maintenance of a playground, 
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under the direction and control of his Trustee, on the land 
specifically designated for that use. 

In view of the manifest impossibility of carrying out the 
directions of the will, it is the position of Mr. Stead’s heirs 
that it does not make a case for the application of the Cy 
Pres doctrine and for that reason the attempted devise is 
void. 

Very truly yours, 


AH/meg 


/s/ Arthur Hellen 
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# # # * * 

Filed Sep 25 1946 
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# * * * 

Answer 



1-5. Defendants, District of Columbia, Harry S. Wender, 
Chairman of the Recreation Board in and for the District 
of Columbia, and Milo F. Christiansen, Superintendent of 
Recreation in the District of Columbia admit the allegations 
contained in paragraphs numbered one through five, inclu¬ 
sive, of the Complaint for Construction of Will and For 
Instructions to Testamentary Trustees. 

6. Answering the last two sentences of the paragraph 
numbered six, these defendants say that the net income 
from the adjacent improved property would be insufficient 
for development and maintenance of a playground contem¬ 
plated by the above will, and it would take many years to 
accumulate from this source sufficient funds for equipment 
of said playground, if the directions of the will are strictly 
followed. Such development and equipment is estimated to 
cost from $25,000.00 to $50,000.00. 

The remaining allegations in paragraph numbered six 
are admitted. 

7-8-9. These defendants admit these allegations contained 
in paragraphs numbered 7 through 9, inclusive. 

Further answering paragraph nine of the Complaint, 
these defendants say that existing law authorizes the Rec- 
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reation Department of the District of Columbia to establish 
a trust fund by which these funds could be utilized for these 
purposes. 

These defendants further say that they are willing to co¬ 
operate with the trustees in establishing the memorial con¬ 
templated and intended by the testator or in effecting his 
approximate intention should the execution of the trust in 
the precise manner prescribed by the will be found to be 
impracticable. 

29 Wherefore, the defendants, District of Columbia, 
Harry S. Wender, Chairman of the Recreation Board 
in and for the District of Columbia, and Milo F. Christian¬ 
sen, Superintendent of Recreation in the District of Co¬ 
lumbia, join with the plaintiff in asking that the prayers of 
the complaint be granted. 

Vernon E. West 
Corporation Counsel, D. C. 

Oliver Gasch 

Assistant Corporation Counsel, 

D. C. 

Harry L. Walker 
Assistant Corporation Counsel, 

D. C. 

Attorneys for Defendants, 
District of Columbia, a Municipal 
Corporation, 

Harry S. Wender, Chairman of 
the Recreation Board in and 
for the District of Columbia 
Milo F. Christiansen, Superin¬ 
tendent of Recreation in the 
District of Columbia 

#***•***•# 
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30 Filed Nov 12 1946 

Answer of Defendants Edward Stead, Individually and as 
Trustee Under the Will of Robert Stead, Senior, De¬ 
ceased, Mary S. Worthington, Manning F. Stead, Wil¬ 
liam Force Stead, and Robert Stead, Junior 

Now come the defendants Edward Stead, individually 
and as Trustee under the Will of Robert Stead, Senior, 
deceased, Mary S. Worthington, Manning F. Stead, William 
Force Stead, and Robert Stead, Junior, and for answer to 
the complaint filed herein say: 

1-5. Upon information and belief defendants admit the 
allegations of Paragraphs 1 to 5, inclusive, of the complaint. 

6. Upon information and belief these defendants admit 
the allegations contained in Paragraph 6 of the complaint. 

7. Upon information and belief these defendants admit 
the allegations contained in Paragraph 7 of the complaint 
except that they deny that the alternative plans suggested 
will approximate the intentions of the testator. 

8. These defendans admit the allegations of Paragraph 8 

of the complaint. 

31 9. These defendants deny the allegations ot* this 
paragraph expressing the conclusion that the terms 

of the will of Robert Stead, Senior, indicate a general chari¬ 
table intent. They allege further that the provisions of 
testator’s will to the effect that trustees under his will 
should convert and maintain the unimproved lots owned by 
testator in Square 1065 and described as Lots 16 to 29, into 
a playground for children of Washington, D. C., to be known 
as Mary Force Stead Playground in memory of testator’s 
wife, clearly indicated a particular charitable purpose and 
that upon said particular charitable purpose being imprac- 
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ticable or impossible of performance, trustees hold said 
trust estate upon a resulting trust for these defendants. 

Arthur Hellen 
Roger M. Stuart, Jr. 

Attorneys for Defendants Edward 
Steady individually and as Trustee 
under the Will of Robert Steady 
Senior, Deceased, Mary S. Worth¬ 
ington, Manning F. Stead, William 
Force Stead, and Robert Stead, 
Junior. 

#*•##•*••• 
32 Filed Nov 12 1946 

Answer of Defendant Helen Louise Coates Stead 

The answer of Helen Louise Coates Stead, one of the 
defendants in the above entitled cause, respectfully states: 

(1) That said defendant has read the complaint filed 
herein; that she admits she is the surviving widow of Rob¬ 
ert Stead, Senior, deceased; and that his last will and testa¬ 
ment contains the provisions for a public playground in 
the District of Columbia as set forth in the complaint; that 
while she has no personal knowledge thereof, she does not 
question the allegations with respect to the property there¬ 
by devised in trust and the impracticability of performing 
said trust in the exact manner described in the will. 

(2) That said defendant submits her interest, if any, to 
the Court and joins in the prayers of the complaint that 
the Court authorize and approve the accomplishment of 
the charitable intentions expressed in said trust provisions 
in a manner approximating as nearly as may be the plan 
set forth in the will. 


Helen Louise Coates Stead 
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33 State of Pennsylvania, County of Philadelphia, ss: 

I, Helen Louise Coates Stead, being first duly sworn on 
oath depose and say that I have read the foregoing answer 
by me subscribed and know the contents thereof; that the 
facts stated therein are true to the best of my knowledge, 
information and belief. 

Helen Louise Coates Stead. 


Subscribed and sworn to before me this 8th day of No¬ 
vember, 1946. 


Charles M. Mosser, 
Notary Public. 


My Commission expires May 4, 1947. 
34 Filed Jun 23 1947 


Motion for Judgment on the Pleadings as to Certain 

Defendants 

Now come the District of Columbia, Harry S. Wender, 
Chairman of the Recreation Board in and for the District 
of Columbia, and Milo F. Christiansen, Superintendent of 
Recreation in the District of Columbia, defendants in the 
above entitled cause, and move this Honorable Court to 
enter a judgment on the pleadings for the plaintiff, Ameri¬ 
can Security and Trust Company, trustee u/w Robert 
Stead, Sr., against the defendants: 

(1) Edward Stead, 

(2) Mary S. Worthington, 

(3) Manning F. Stead, 

(4) William Force Stead, 

(5) Robert Stead, Jr., and i 

(6) Helen Louise Coates Stead, 


they being heirs-at-law of Robert Stead, Sr., the deceased 
testator, and that said judgment should provide that the 
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said six defendants be dropped from this cause and de¬ 
clared to have no further interest herein. 

In support of, and as grounds for, such motion, said de¬ 
fendants, District of Columbia, Harry S. Wender and Milo 
F. Christiansen, allege as follows: 

1. Since the pleadings have been closed by the filing of 
answers to the complaint by and on behalf of all defendants 
herein, and since this motion can be heard and acted upon 
by this Court within such time as not to delay the trial, said 
defendants, District of Columbia, Harry S. Wender and 
Milo F. Christiansen, allege that this motion is in order un¬ 
der the provisions of Rule 12(c) of the Federal Rules of 
Civil Procedure; 

35 2. No issue of fact has been raised in the plead¬ 

ings, all the allegations of fact in the complaint hav¬ 
ing been admitted in the answers filed by and on behalf of 
all defendants; 

3. The issues raised by the answers of the six defendant 
heirs-at-law arc issues of law only, involving the inter¬ 
pretation of the language of the will of Robert Stead, Sr., 
and its application to the present situation of the said six 
defendant heirs-at-law of the said Robert Stead, Sr.; 

4. The language of the said will indicates that the said 
testator had a general charitable intent "when he set aside 
the real property here involved to provide for a play¬ 
ground, and its maintenance, for the children of the Dis¬ 
trict of Columbia, and that in spite of the admitted diffi¬ 
culty and present impracticability of following the testa¬ 
tor’s specific instructions to the letter, under the equitable 
doctrine by cy pres this Honorable Court should authorize 
and direct the trustees to carry out whatever plan this 
Court should deem proper to implement the general char¬ 
itable intent expressed in the said will, as nearly as pos¬ 
sible in strict accordance with the language of said will. 
In so doing, this Court would of necessity have to declare 
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that the lieirs-at-law had no interest whatsoever in this 
litigation or in the property here involved. 

Vernon E. West, 

Corporation Counsel, D. C., 

Oliver Gasch, 

Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendants, 

District of Columbia, 

Harry S. Wender, 
and Milo F. Christiansen. 

* * # # * * # * # * 

36 Filed Jul 10 1947 

Plaintiff’s Reply to Motion for Judgment on the Pleading 

In reply to the “Motion for Judgment on the Pleadings 
as to Certain Defendants,” filed herein bv the defendants: 

District of Columbia, Harry S. Wender, and Milo F. 
Christiansen, a copy of which was duly served on the plain¬ 
tiff : 

The plaintiff respectfully submits that said motion 
should be granted, and as reasons therefor refers to, and 
adopts to its own use, the substance of the “Memorandum 
of Points and Authorities” accompanying said motion. 

McKenney, Flannery & Craighill. 

By John E. Larson, 

Attorney for Plaintiff. 

• • * # # » * # * • 

37 Filed Oct 7 1947 

Stipulation 

It is hereby stipulated by and between counsel for the 
respective parties hereto that the affidavit of defendant 
Milo F. Christiansen, Superintendent of Recreation, D. C., 
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may be filed in support of the motion for judgment on the 
pleadings hereinbefore filed in this cause. 

McKenney, Flannery & Craighill, 
Attorneys for Plaintiff , 

901 Hobbs Building. 

By: A. Murray Preston 

Roger M. Stuart, Jr. 

Arthur Hellen. 

Attorneys for Defendants: Mary S. Worth¬ 
ington, Edward Stead, individually and as 
trustee under the will of Robert Stead, Man¬ 
ning F. Stead, William Force Stead, and 
Robert Stead, Jr. 

Colorado Building. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D. C. 
Harry L. Walker, 

Assistant Corporation Counsel, D. C. 

Attornevs for Defendants: District of Colum- 
* 

bia, Harry S. Wender, and Milo F. Christian¬ 
sen. District Building. 

55 Filed Oct 27 1947 

Affidavit of Defendant Milo F. Christiansen, Superintend¬ 
ent of Recreation for the District of Columbia, in Sup¬ 
port of Motion for Judgment on the Pleadings 

I, Milo F. Christianson, being first duly sworn according 
to law, on oath depose and say: 

That I was awarded a Bachelor of Science Degree by the 
University of Minnesota at Minneapolis, Minnesota, a 
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Bachelor of Education Degree by the Wisconsin State 
Teachers College at Superior, Wisconsin, and a Master of 
Recreation Degree by the National Recreation School at 
New York City, New York. I was formerly Assistant Re¬ 
gional Director of the National Park Service for Region 3, 
comprising eight states in the west and southwest section 
of the United States. From January, 1941, to July 1,1942, 
I was Coordinator of Recreation for the District of Colum¬ 
bia, and I am now, and have been since July 1, 1942, the 
duly appointed Superintendent of Recreation for the Dis¬ 
trict of Columbia. In the aggregate, I have been engaged 
in full-time administrative work in public and private rec¬ 
reation for over twenty years. 

I have reviewed the provisions of the will of Robert 
Stead, Senior, now r deceased, and specifically the 7th para¬ 
graph of that portion of the will designated as “6(d)” 
which provides: 

“The unimproved lots owned by me in Square 1065, and 
described as Lots 16 to 29, both inculsive, shall be converted 
into and maintained by my said trustees, as a playground 
for the children of Washington, D. C., to be known as 
MARY FORCE STEAD PLAYGROUND in memory of 
my first wife; and the net income from the improved lots 
in said Square owned by me and described as Lots 30 to 33, 
both inclusive, shall be devoted to the preparation of said 
lots 16 to 29 for the use aforesaid and to the maintenance 
thereof. ’ ’ 

I am also familiar with the further provision contained 
in that portion of the will designated as “6(f)” which 
provides: 

56 “Upon the death of the last survivor of my chil¬ 
dren or grandchildren living at the time: of 
my death, the said trustees, or the survivor, shall 
distribute, assign, deliver, transfer and convey the 
entire trust estate then remaining in their, his or 
its hands, both real and personal, to the direct de¬ 
scendants then living of my children hereinbefore named 
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in equal shares, share and share alike, per stirpes and not 
per capita, except the lots, improved and unimproved, in 
Square 1065, which said lots shall be held by said trustees, 
and the survivor of them, in perpetuity, for the uses and 
purposes hereinbefore stated.” 

I have been informed and believe from the language used 
in the two above quoted provisions of the will of the said 
decedent that he expressed a general charitable intention 
to provide a playground for the children of Washington, 
D. C., which should serve as an appropriate and lasting 
memorial to his first wife, Mary Force Stead. 

I have carefully examined the property referred to in 
paragraph 7 of item “6(d) ” of said will with specific refer¬ 
ence to the suitability and adaptability of the property 
mentioned therein to conversion into a playground which 
will provide conditions conducive to healthy, wholesome, 
and safe play for children, and constitute a dignified memo¬ 
rial in perpetuity. 

From my examination of the property mentioned, I have 
concluded that it is impracticable to use the particular 
property designated by the testator for conversion into a 
playground for the children of Washington, D. C. How¬ 
ever, I am of the opinion that the general charitable inten¬ 
tion of the testator can be fully carried out by the use of 
income from the entire trust fund for the conversion and 
maintenance of an area at a different location to be named 
the Mary Force Stead Playground and to be marked and 
knowm as a memorial to the testator’s first w-ife. The rea¬ 
sons winch caused me to reach such conclusion and opinion 
are set forth in the following paragraphs of this affidavit. 

Impracticability of the Designated Property for Con¬ 
version Into a Playground 

The unimproved property in Square 1065, designated as 
Lots 16 to 29, both inclusive, comprises .387 acres, an area 
too small to serve as an adequate children’s playground. 
Exhibit “A”, attached hereto and made a part hereof, is a 
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sketch map of Lots 16 to 33 in Square 1065, together with 
photographs of the area. 

57 The location at Fourteenth Street and Pennsyl¬ 
vania Avenue, S. E., is extremely dangerous for chil¬ 
dren who might be going to and from the site. Pennsyl¬ 
vania Avenue is a heavy traffic arterial highway, and at 
the site in question is crossed by Fourteenth Street and 
Potomac Avenue, both of which carry heavy traffic, as evi¬ 
denced by a letter from the Deputy Director of Highways, 
a plan showing relation of the Stead property to the inter¬ 
section of Pennsylvania Avenue, Fourteenth Street and 
Potomac Avenue, and photographs of the traffic at the site 
mentioned, which are attached hereto as Exhibit “B” and 
made a part hereof. The unimproved Lots 21 through 29 
are already zoned as first commercial property and the 
trend of development along Pennsylvania Avenue to the 
east is toward wholly commercial uses. 

In the vicinity of Square 1065, at Thirteenth and D 
Streets, S. E., there has been established the Buchanan 
Playground and Recreation Center. This unit, designated 
as Center 26 on the D. C. Recreation System Plan of the 
National Capital Park and Planning Commission, includes 
a playfield two acres in extent, and apparatus area, and 
adjacent to the Buchanan School building a paved mutiple- 
use recreation area. Attached hereto as Exhibit “C” and 
made a part hereof is a map of the D. C. Recreation System 
Plan and a detailed map at a larger scale showing relation 
of the Stead property to recreation units in the vicinity. 
When completed, this unit will be larger than at present 
and will include a shelter and play-center for pre-school 
children. It has now been in operation over a period of 
years serving a large neighborhood with a year-round bal¬ 
anced program of recreation activities for all ages. Atten¬ 
dance over a period of four years has been 107,700 annu¬ 
ally and approximately 400 daily. Children of elementary 
school age living south of Pennsylvania Avenue attend the 
Buchanan School and are inculded in the recreation pro- 
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gram at the Buchanan Recreation Center. Attached hereto 
as Exhibit “D” and made a part hereof are photographs 
of the Buchanan Recreation Center. 

The Unsuitability of the Designated Property as a 
Memorial in Perpetuity 

The location at the corner of Fourteenth and Pennsyl¬ 
vania Avenue, S. E.,. does not contribute to a dignified and 
worthy memorial. The Pennsylvania Avenue front- 
58 age is zoned first commercial and the whole charac¬ 
ter of the neighborhood is developing as commercial. 
The unimproved property in Square 1065 has for over a 
period of years been rented as a used car lot, a use which 
is wholly appropriate to the size and location of the prop¬ 
erty. There is every indication that this site, which is at 
present unsuitable for a playground, will with the develop¬ 
ment of the commercial character of the area be increas¬ 
ingly inappropriate as time goes on, and cannot be expected 
to be a useful playground “in perpetuity.” 

General Charitable Intention of the Testator 
Can Be Carried Out 

The intention of the testator to provide “a playground 
for the children of Washington, D. C.” would be carried 
out where the planning authorities in the exercise of their 
best judgment foresee a continuing and perpetual need for 
a playground. 

Recreation Unit 9E Fulfills Requirements 

At a meeting on March 6, 1945, held at the office of the 
Corporation Counsel of the District of Columbia and at¬ 
tended by a committee of the District of Columbia Recrea¬ 
tion Board and the heirs of Robert Stead, Senior, and their 
counsel, a proposal of the Recreation Board was presented; 
namely, that in order to carry out the charitable intention 
of the testator another site, Recreation Unit 9E situated in 
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Square 180 lying between Sixteenth and Seventeenth, P 
and Que Streets, N. W., be designated as a memorial to 
Mary Force Stead; provided, that the income from the lots 
in Square 1005 under the trust fund created by the will of 
Robert Stead, Senior, be turned over to the Recreation 
Board from time to time to be used for the conversion of 
Recreation Unit 9E into a children’s playground and the 
maintenance thereof. (See Exhibit “C”) 

Pursuant to this meeting, on the understanding that the 
heirs of the will of Robert Stead, Senior, were favorably 
disposed to the solution proposed by the Recreation Board, 
particularly because of the close proximity of Unit 9E to 
the former home of the Stead family, inquiry was made of 
the National Capital Park and Planning Commission as to 
whether the title “Mary Force Stead Playground” could 
and would be assigned to Recreation Unit 9E. The 
59 letter of Major General U. S. Grant, 3rd, under date 
of April 11, 1945, attached hereto as Exhibit “E” 
and made a part hereof, indicates the willingness of the 
National Capital Park and Planning Commission to assign 
the name “Mary Force Stead Playground” to Recreation 
Unit 9E. 

I have been informed by the National Capital Park and 
Planning Commission that all of the lots within Unit 9E 
will have been acquired by condemnation within the current 
court year. The area of Recreation Unit 9E when land 
acquisition is completed will be 1.61 acres, as compared 
with .387 acres the size of the property designated in the 
will for use as a children’s playground. Plans for develop¬ 
ment of Unit 9E include all desirable facilities for a chil¬ 
dren’s playground, a shelter house, a small children’s play 
area, apparatus, multiple-use area, a playfield, and ap¬ 
propriate landscaping. Attached hereto as Exhibit “F” 
and made a part hereof is a graphic size comparison be¬ 
tween Unit 9E and the Stead property, a plan for develop¬ 
ment of Unit 9E and a project plan illustrating present 
status of land acquisition for Unit 9E. 



3S 


The location, extent, and development of Recreation Unit 
9E will supply a playground ample in size and well 
equipped for wholesale, healthy, and safe play for children. 
It is decided that income from Square 1065 can be used 
for conversion and maintenance of Unit 9E, it will consti¬ 
tute an attractive and dignified memorial which it is confi¬ 
dently expected will serve as a children’s playground in 
perpetuity. 

If Recreation Unit 9E becomes Mary Force Stead Play¬ 
ground, an appropriate memorial tablet will be installed 
memorializing the bequest and Mary Force Stead. 

Authority Vested ix Recreation Board 

The District of Columbia Recreation Board is authorized 
by Section S-210, D. C. Code, 1940 Supp. V., to conduct and 
direct a program of public recreation for the District of 
Columbia which includes a variety of physical, creative, 
and cultural activities. The various playgrounds and rec¬ 
reation centers utilized by the Board are distributed or 
located to serve the greatest number of children, youth, and 
adults in the District. The D. C. Recreation System Plan 
was created by the National Capital Park and Plan- 
60 ning Commission. Public appropriation for de¬ 
velopment, maintenance, and operation of the vari¬ 
ous recreation units is recommended by the District Com¬ 
missioners and approved by Congress. 

The Recreation Board is authorized by Section 8-211, 
D. C. Code 1940, Supp. V., to accept donations and con¬ 
tributions and to create a trust fund which may be used 
to defray expenses of conducting its activities. The fund is 
under the supervision of the Comptroller of the Treasury 
and is audited quarterly by the District Auditor. 

The trust fund is frequently the recipient of donations 
from various citizen and other agencies for a varietv of 
recreation programs. Funds from the Stead estate can be 
placed in the trust fund and earmarked for expenditure 
and audit in direct compliance with the testator’s will. 
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The D. C. Code sections referred to in this affidavit are 
contained in Article II of Public Law 534, 77th Congress, 
2d Session, a copy of which is attached hereto as Exhibit 
“G” for convenience. 

[s] Milo F. Christiansen, 

Superintendent of Recreation, D. C. 

Notary Public, D. C. 


District of Columbia, ss: 

I, [s] Milo F. Christiansen, being first duly sworn on 
oath depose and say that I have read the foregoing affidavit 
and know the contents thereof; that the facts stated therein 
are true; that the matters stated therein on information 
and belief I believe to be true. 

[s] Milo F. Christiansen. 

Subscribed and sworn to before me this 29th day of 
September, 1947. 

[s] Bertha M. Fant, 

Notary Public, D . C. 

My Commission expires July 1, 1952. 

61 Reference Exhibits 

Exhibit “A”—Sketch map of Lots 16 to 33 in Square 
1065. Photographs of the area. 

Exhibit “B”—Letter from the Deputy Director of High¬ 
ways. Photographs of traffic. Plan showing relation of 
Stead property to the intersection of Pennsylvania Avenue, 
Fourteenth Street, and Potomac Avenue, S. E. 

Exhibit “C”—D. C. Recreation System Plan. Map 
showing relation of the Stead property to recreation units 
in the vicinity. ; 
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Exhibit “D”—Photographs of Buchanan Recreation 
Center. 

Exhibit “ E ”■—Copy of letter of Major General U. S. 
Grant, 3rd, Chairman of National Capital Park and Plan¬ 
ning Commission. 

Exhibit “F”—Graphic size comparison between Unit 9E 
and Stead property. Plan for development of Unit 9E. 
Project plan illustrating present status of land acquisition 
for Unit 9E. 

Exhibit “G”—Copy of Public Law 534-77th Congress. 


38 Filed Oct 9 1947 

Stipulation 

It is hereby stipulated by and between counsel for the 
respective parties hereto that the following additional facts 
are admitted for the purposes of the motion for judgment 
on the pleadings hereinbefore filed in this cause: 

1. The testator, Robert Stead, Sr., received lots 16 
through 33 in square 1065 in the District of Columbia by 
deed from his first wife, Mary Force Stead. The deeds re¬ 
flecting the original ownership of the property by Mary 
Force Stead and the transfer of the same to her husband 
are of record as follows: 

Deed dated 12 January 1887, recorded January 18, 1887, 
in Liber 1231, Folio 69 and Deed dated 14 January 1887, 
recorded January IS, 1887 in Liber 1231, Folio 71. 

2. The value of decedent’s gross estate at the date of his 
death was $181,244.07, of which the appraised value of the 
charitable trust property was $36,275.00 for Federal Estate 
Tax purposes. 


Note: Six copies of Exhibits A-F have been furnished the Court. 
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3. The assessed value of the charitable Trust property as 
of the date of death of the testator was $20,387.00. 

39 McKenney, Flannery & Craighill, 

Attorneys for Plaintiff, ; 

901 Hobbs Building. 

By: A. Murray Preston. 

i 

Roger M. Stuart, Jr. 

Arthur Hellen. 

Attorneys for Defendants: Mary S. Worth¬ 
ington, Edward Stead, individually and as 
trustee under the will of Robert Stead, Man¬ 
ning F. Stead, William Force Stead, and Rob¬ 
ert Stead, Jr. 

Colorado Building. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D. C. 

Harry L. Walker, 

Assistant Corporation Counsel, D. C. 

Attorneys for Defendants: District of Colum¬ 
bia, Harry S. Wender, and Milo F. Christian¬ 
sen. District Building. 

* * # * * * # * # * 

40 Filed Oct 9 1947 

Defendants’ Reply in Opposition to Motion for Judgment 
on the Pleadings as to Certain Defendants 

Now comes Edward Stead, individually and as Trustee 
under the will of Robert Stead, Senior, deceased, Mary S. 
Worthington, Manning F. Stead, William Force Stead, and 
Robert Stead, Jr., and in opposition to the motion for judg¬ 
ment on the pleadings against them heretofore filed herein 
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by defendants, District of Columbia, Harry S. Wonder, 
Chairman of the Recreation Board in and for the District 
of Columbia, and Milo F. Christiansen, Superintendent of 
Recreation in the District of Columbia, and say: 

1-3. These defendants admit the allegations of Para¬ 
graphs numbered 1, 2, and 3 of said motion. 

4. These defendants deny that the testator, Robert 
Stead, Senior, had a general charitable intent and they 
deny that the doctrine of cv pres is applicable to this case. 

Further replying to said motion, these defendants say: 

1. The will of Robert Stead, Senior, and the uncontested 
facts appearing in the pleadings indicate that the testator 
had a particular, specific, or narrow charitable intent as 
opposed to a general charitable intent. 

41 2. In view of the particular charitable intent of 
the testator, and in view of the fact that the desig¬ 
nated charitable trust is impracticable of execution, these 
defendants move that this Honorable Court declare that the 
Trustees hold said trust property upon a resulting trust for 
these defendants, children of the testator, and defendant 
Helen Louise Coates Stead, widow of said testator, and that 
it will direct the Trustees, the American Security and Trust 
Company and Edward Stead, Jr., to convey all their right, 
title, and interest in and to said property to these defen¬ 
dants, the heirs at law, upon a resulting trust. 

Arthur Hellen, 

Roger M. Stuart, Jr., 

Attorney for Defendants 
Nos. 1 through 5. 

• *#***#*#• 

42 Filed Jan 8 1948 

Informal Memorandum 

The record presents no issue of fact. The only issues 
raised by the answers of the defendants are issues of law, 
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which involve the interpretation of the language of the will 
of Robert Stead, Sr. The question presented is whether 
the dominant purpose of the testator was to utilize certain 
designated lots for a playground as a memorial to his first 
wife or was to provide a playground for the children of 
Washington, D. C. as the memorial. 

The rule of law by which the answer to this question is to 
be reached is fully and ably expounded in Shoemaker v. 
American Security & Trust Company, decided by the 
United States Court of Appeals for the District of Colum¬ 
bia, July 28, 1947. It is believed that the principle of law 
therein discussed when applied to the facts of the instant 
case lead to the inevitable conclusion that the testator, Rob¬ 
ert Stead, Sr., intended to create a general charitable trust 
and undertook to provide for a playground as a memorial 
to his first wife. It is equally apparent that his designation 
of certain described lots as a site for the playground w T as 
wholly incidental to his primary and dominate purpose. It 
was the charity itself and not the perpetual use of 
43 the designated lots for its advancement, which the 
testator had mainly at heart. 

The trust has not failed. It is apparent however as is 
asserted by all interested parties that the lots specifically 
designated by the testator are not suitable for a public 
playground. It would seem that any effort to carry into 
effect the provisions of the trust in the precise manner pre¬ 
scribed by the testator is impracticable. A plan has been 
suggested for the consideration of the court in determining 
whether or not the charitable purpose of the testator may 
be effectuated in a manner which approximates the express 
intention of the testator. The plan which need not here be 
elaborated has the approval of the Board of Commission¬ 
ers of the District of Columbia, of the Superintendent of 
Recreation of the District of Columbia, of the National 
Capitol Parks and Planning Commission and of the Recrea¬ 
tion Board of the District of Columbia. 

By the proposed plan suitable playgrounds will be main¬ 
tained in perpetuity as a memorial to testator’s first wife 
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and will be known as the Mary Force Stead Playground 
and an appropriate memorial tablet will be installed memo¬ 
rializing the bequest and Mary Force Stead. The proposed 
plan will effectually carry out the directions of the testator. 
The plan has the approval of the court. 

Counsel for plaintiff will submit for settlement an order 
construing the will of Robert Stead, Sr. declaring that it 
was his intention to establish a general charitable trust and 
that his intention will be effectuated by the adoption and 
execution of the suggested plan. The order should carry 
directions to the Trustees to adopt the plan and to execute 
same. 

F. Dickinson Letts, 

Justice . 

• ##•••*••• 

44 Filed Feb 4 1948 

Order 

This cause came on to be heard upon a motion by the de¬ 
fendants, District of Columbia, Harry S. Wender and Milo 
F. Christiansen, for a judgment on the pleadings in ac¬ 
cordance with Rule 12, F.R.C.P.; and was heard by the 
Court without a jury; and, the Court having filed, on Janu¬ 
ary 8, 1948, an informal memorandum, which directed an 
appropriate order to be drafted in accordance with said 
memorandum, it is by the Court this 4th day of February, 
1948, 

ADJUDGED, ORDERED and DECREED as follows: 

1. Robert Stead, Sr., in the seventh paragraph of section 
(d) of Item 6 of his last will and testament, dated March 
25, 1937, created a valid perpetual charitable trust of the 
unimproved lots owned by him in Square 1065, described 
as Lots 16 to 29, both inclusive and of the improved lots in 
said Square described as Lots 30 to 33, both inclusive, for 
the purposes described in his will, and said trust has not 
failed. 




45 


2. The motion for judgment on the pleadings is granted 
and the defendants, 

i 

1. Edward Stead, individually 

2. Mary S. Worthington 

3. Manning F. Stead 

4. William Force Stead 

5. Robert Stead, Jr. 

6. Helen Louise Coates Stead 

45 are not entitled to any interest whatsoever in the 

said lots in Square 1065 because of the existence of 
the said trust, and the said six defendants are hereby 
dropped as parties to this cause. 

3. The Trustees are hereby authorized and directed to 
develop in detail and to effectuate a plan with the Recrea-i 
tion Board of the District of Columbia, The National Cap¬ 
ital Park and Planning Commission, and with the Board of 
Commissioners of the District of Columbia, not inconsist¬ 
ent with the plan outlined in the complaint filed herein and 
the exhibits attached thereto; which plan shall, when per¬ 
fected and placed in execution include, among other fea-: 
tures, the following: 

(a) The use of the net income, current and accumulated, 
from the trust property, improved and unimproved, in 
Square 1065, towards the maintenance of an existing play- : 
ground or of one to be established for the children of i 
Washington. 

(b) The said playground to be named the Mary Force 
Stead Playground. 

(c) The playground to be selected is the one presently 1 
proposed by the National Capital Park and Planning Com- i 
mission in the vicinity of Seventeenth and Church Streets, 
N. W., now designated as the Jamaica Playground or Unit 
9E. The said playground shall be marked with an appro¬ 
priate memorial on the site. 
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(d) If, in the future, the substitution of another site, re¬ 
placing the site proposed in the paragraph next above, be¬ 
comes necessary, in order to carry out the intentions of the 
testator as expressed in his will, the Trustees may, in their 
sole discretion, after consultation with and advice from the 
Recreation Board of the District of Columbia, The 
46 National Capital Park and Planning Commission, 
and the Board of Commissioners of the District of 
Columbia, or any one or more of them as the situation may 
require, and subject to the approval of the Court, select 
another playground then existing or to be established, of 
similar nature and with facilities similar to those of the 
playground now proposed and designated the Jamaica 
Playground; and any such playground so selected shall be 
named or renamed and designated or redesignated the 
Mary Force Stead Playground and marked with an appro¬ 
priate memorial on the site. 

4. The Court hereby retains jurisdiction of this cause for 
such further and other orders as may be deemed necessary 
or desirable. 

F. Dickinson Letts, 

Justice. 

Approved: 

McKenney, Flannery & Craighill 

By Murray Preston, 

Attorneys for Plaintiff. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel , D. C. 
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Harry L. Walker, 

Assistant Corporation Counsel, D. C. 

Attorneys for Defendants, 

District of Columbia, 

• Harry S. Wender, and 
Milo F. Christiansen. 

Approved as to form: 

Arthur Hellen 

Roger M. Stuart, Jr. 

Attorneys for Defendants , 

Edward Stead, individually, Mary S. Worth¬ 
ington, Manning F. Stead, William Force 
Stead, Robert Stead, Jr., Helen Louise Coates 
Stead. 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia 


No. 9824 

_ i 

Edward Stead, individually and as trustee under the will 
of Robert Stead, Senior, deceased, Mary S. Worthington, 
Manning F. Stead, William Force Stead, and Robert 
Stead, Jr., Appellants, 

v. 

American Security and Trust Company, a corporation, 
trustee under the will of Robert Stead, Senior, deceased; 
District of Columbia, a municipal corporation; Harry 
S. Wender, Chairman of the Recreation Board in and 
for the District of Columbia; and Milo F. Christiansen, 
Superintendent of Recreation in the District of Columbia, 
Appellees. 

i * 

BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
Nature of Estate and Provisions of the Will 

Robert Stead, Sr., late a resident of Philadelphia, Penn¬ 
sylvania (hereinafter referred to as the “Testator”) died 
December 19, 1943, leaving a last will and testament dated 
March 25, 1937, which was filed in the office of the Register 
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' of Wills of the District of Columbia January 7, 1944. On 
. January 10, 1944, the District Court of the United States 
for the District of Columbia, sitting in Probate Court, en¬ 
tered an order directing the transfer of the Testator’s will 
to his last domicile in Philadelphia, and accordingly said 
transfer was thereafter made. On January 13, 1944, said 
will was admitted to probate, and letters testamentary were 
issued to appellee American Security and Trust Company, 
and to appellant Edward Stead as executors thereof by the 
Orphans’ Court of Philadelphia County, Pennsylvania. On 
January 21, 1946, the first and final account of the afore¬ 
named executors was approved nisi by said Court, and on 
May 21, 1946, said Court approved a schedule of distribu¬ 
tion of the estate in accordance with the terms of the will 
(App. 4). 

The value of Testator’s gross estate at the date of his 
death was $181,244.07, of which the appraised value of 
the property which formed the corpus of the charitable 
trust hereinafter mentioned was $36,275.00 for Federal es¬ 
tate tax purposes (App. 40). 

The Testator, after making certain specific bequests to 
bis eldest son and to his wife, devised and bequeathed the 
residue of his estate to appellee American Security and 
Trust Company, a corporation, and to appellant Edward 
Stead, a son of the Testator, upon several trusts (App. 10). 
After making ample provision for his widow during her 
lifetime and providing that his several children should 
receive the income from each of several separate parcels of 
real estate, he created a final, and separate, trust of the one 
remaining parcel of land he owned, which had come to 
him through his deceased wife, Mary Force Stead, with 
the following language (App. 4): 

0 

“The unimproved lots owned by me in Square 
1065, and described as Lots 16 to 29, both inclu¬ 
sive, shall be converted into and maintained by my 
said trustees as, a playground for the children of 
Washington, D. C., to be known as Mary Force 



Stead Playground in memory of my first wife; 
and the net income from the improved lots in said 
Square owned by me and described as Lots 30 
to 33, both inclusive,, shall be devoted to the prep¬ 
aration of said lots 16 to 29 for the use aforesaid 
and to the maintenance thereof.’* (App. 12, 13). * 

The will contains a further provision for continuation of 
the playground trust in perpetuity, beyond the termination 
of the private trusts, as follows: 

“ (f) Upon the death of the last survivor of my 
children or grandchildren living at the time of my 
death, the said trustees, or the survivor, shall dis¬ 
tribute, assign, deliver, transfer and convey the' 
entire trust estate then remaining in their, his of 
its hands, both real and personal, to the direct de¬ 
scendants then living of my children hereinbefore 
-named in equal shares, share and share alike, per 
stirpes and not per capita, except the lots, improved 
and unimproved, in Square 1065, which said lots 
shall be held by said trustees, and the survivor of 
them, in perpetuity, for the uses and purposes 
hereinbefore stated.” (App. 13). 

The real estate devised in the above-quoted provision is 
located at the intersection of Pennsylvania Avenue and 
Fourteenth Street, Southeast. The unimproved lots 16 
through 29 include an area of 17,020 square feet at the 
intersection, bounded by Pennsylvania Avenue, Fourteenth 
Street, and a 10 foot paved alley. Lots 16 through 20 are 
zoned residential, and lots 21 through 33 are zoned “1st 
commercial.” At the present time, lots 16 through 29 are 
covered with gravel and surrounded by a concrete curb. 
The area is rented at $200.00 per month for storage of used 
cars. (App. 5, 6.) 

Lots 30 through 33 are improved by four two-story and 
cellar brick residences, each containing six rooms and bath. 
The present annual rental is $1,644.00, with an estimated 
net income to the trust of $1,174.00. (App. 6.) 


Conferences and Correspondence 

After Testator’s death it became evident to the corporate 
trustee that the site for the playground which the testator 
had designated was not practical. At a conference held 
on March 6, 1945, among representatives of the parties in¬ 
terested and the District of Columbia authorities, this prob¬ 
lem was discussed at length though no decision was reached 
as to a future course of action. (App. 21.) At a confer¬ 
ence held on November 27, 1945, the attorney for the heirs 
of the Testator, appellants herein, made known their posi¬ 
tion, which was that the trust had failed and that, there¬ 
fore, the property passed to the heirs by intestate suc¬ 
cession (App. 22). - 

In the meantime, extensive correspondence had passed 
among the parties. On January 23, 1945, the Chairman 
of the Recreation Board advised the corporate trustee that 
the Board thought the original site for the playground 
was inadequate and was willing to establish and maintain 
an appropriate play center provided the income from the 
original property could be used for that purpose (App. 14, 
15). 

On April 11, 1945, the Chairman of the National Capital 
Park and Planning Commission wrote the Superintendent 
of Recreation for the District of Columbia saying that the 
Commission was willing to change the name of the pro¬ 
posed Jamaica Playground at 17th and Church Streets, 
N. W., to “Mary Force Stead Playground” (App. 16, 17). 

The Superintendent of Recreation wrote to the Board 
of Commissioners on December 5, 1945, and, after de¬ 
scribing what took place at the conference on March 6, 
1945, told of the Buchanan Recreation Center which had 
recently been established nearby the site proposed in the 
will for the Mary Force Stead Playground and on which 
$21,000 had been spent for improvements (App. 17, 20). 

The President of the Board of Commissioners of the 
District of Columbia wrote to the attorney for the cor¬ 
porate trustee on January 3, 1946, and after stating that in 


his opinion the situation was one which called for an exer¬ 
cise of judicial cy pres, requested the trustees to ask the 
Court to invoke that doctrine (App. 22, 23). 

Conversely, the attorney for the heirs on January 31, 
1946, informed the attorney for the corporate trustee by 
letter that in his opinion it was manifestly impossible to 
carry out the trust according to the Testator’s directions 
and that, therefore, the devise was void. 

The corporate trustee, confronted with the opposite views 
as to the validity of the trust, filed a complaint in the Court 
below for construction of the will and for instructions as 
to the proper course of future action (App. 3). 

Proceedings in the Lower Court 

The complaint as filed set forth the facts in detail which 
are outlined above (App. 7, 8). The appellees, the Dis¬ 
trict of Columbia, Wender and Christiansen as defendants 
in the Court below, joined in the prayers of the complaint 
and expressed their willingness to cooperate with the 
trustees in establishing the playground contemplated by 
the Testator or in effecting his approximate intention if 
the execution of the trust in the precise manner prescribed 
in the will should be found to be impractical (App. 25, 26). 

In their answer to the complaint the appellants, the de¬ 
scendants of the Testator who were defendants in the Court 
below, admitted all the allegations of the complaint ex¬ 
cept those in Paragraphs No. 7 and No. 9 which alleged 
that the Testator in setting up the playground trust had 
expressed a general charitable intent, that the alternative 
plans which had been suggested would carry out the ip.- 
tentions of the Testator in a manner approximating that 
set forth in his will. The answer alleged that the testator 
had “indicated a particular charitable purpose” and that 
upon its becoming impossible or impracticable of per¬ 
formance, the trustees held the trust property in question 
“upon a resulting trust for these defendants”. (App. 
27, 28.) 


In her answer, the Testator’s widow, Helen Louise Coates 
Stead, submitted her interest to the Court and joined in 
the prayers of the complaint (App. 28). 

Since there was no material issue of fact raised, the ap¬ 
pellees, District of Columbia, Wender and Christiansen, 
filed a motion for judgment on the pleadings (App. 29, 30, 
31). In support of that motion there was filed an affidavit 
- by the Superintendent of Recreation (App. 32) and seven 
exhibits (App. 33, 39), all of which were admitted to the 
record by stipulation of counsel. The suggested plan of 
administration and operation of the trust, which had been 
worked out in outline form by the District of Columbia 
authorities and the corporate trustee, was contained in the 
affidavit (App. 43, 46). 

After hearing full oral argument by counsel represent¬ 
ing the District of Columbia authorities, the descendants 
of the Testator, and the corporate trustee (App. 44), the 
Court below held that by his will the Testator intended to 
create a general charitable trust and undertook to provide 
for a playground as a memorial to his first wife, and, con¬ 
sonant therewith, that the Testator’s designation of these 
particular lots as a site for the playground was merely in¬ 
cidental to his primary and dominant purpose. The Court 
said that “It was the charity itself and not the perpetual 
use of the designated lots for its advancement, which the 
testator had mainly at heart.” (App. 43). 

The Court approved the plan suggested in the complaint 
(App. 43), and entered an appropriate order (App. 44-46), 
from which this appeal was taken. „ 

SUMMARY OF ARGUMENT 

By his will the Testator, in providing for a playground for the 
children -of Washington in perpetuity, exhibited a general charit¬ 
able intent. The designation of certain lots as the site of the play¬ 
ground was incidental to the dominant intention to confer a 
public benefit. 

Since a general charitable intent was expressed, the will should 
be liberally construed so as to avoid the failure of the trust, and 




no mere difficulty of administration or advisability of a change 
of location should be permitted to destroy the trust 
The plan proposed by the authorities of the District of Colum¬ 
bia and the corporate trustee for the administration of the trust 
will effectively carry out the general charitable intent expressed 
by the Testator. 


ARGUMENT 




Facts Not in Dispute , 

1. The action of appellee American Security and Trust 
Company in bringing this action for construction of the 
will and for instructions to the testamentary trustees was 
entirely proper and consistent with its duty as one of the 
trustees named in Testator’s will, the trustee of a charitable 
trust being a proper party to invoke the inherent jurisdic¬ 
tion of an equity court to protect a trust for a charitable 
purpose. 1 

« ! 

2. The property designated by Testator as the situs of the 

charitable trust is impracticable for such use (App. 43). 

3. The use in perpetuity of the net income from the corpus 
of the charitable trust by the District of Columbia Recrea¬ 
tion Board toward the maintenance of a playground for the 
children of Washington in memory of Testator’s first wife 
would be consistent with those provisions of law which 
created that Board. 2 



4. The designation of an existing playground or of one 
to be established for the children of Washington as the 
<4 Marv Force Stead Playground” by an appropriate me- 


i Restatement of Trusts, Sec. 394; Scott on Trusts, Sec. 394; American 
Academy of Arts and Sciences v. President and Fellows of Harvard College, 
12 Gray (Mass.) 582; Reed v. Fogg, 248 Mass. 336, 143 N. E. 47, Trustees of 
Adams Female Academy v. Adams et al., 65 N. H. 225, 18 A. 777. 





morial on the site has the approval of the necessary public 
authorities (App. 43) and of the corporate trustee (App. 8). 

5. The proposed plan has the approval of the trial court. 

II 

Testator Expressed a General Charitable Intent 

The trial court was of opinion that ***** the facts of the 
instant case lead to the inevitable conclusion that the 
testator, Robert Stead, Sr., intended to create a general 
charitable trust and undertook to provide for a playground 
as a memorial to his first wife”, stating “It is equally 
apparent that his designation of certain described lots as 
a site for the playground was wholly incidental to his pri¬ 
mary and dominate purpose.* ’ The Court said that 1 ‘ It was 
the charity itself and not the perpetual use of the designated 
lots for its advancement, which the testator had mainly at 
heart.” (App. 43.) 

It is submitted that the opinion of the Trial Judge con¬ 
forms exactly to the law as previously laid down by this 
Court and to the rulings of the Courts of other jurisdic¬ 
tions. In Noel v. Olds, 78 U. S. App. D.C. 155, where Testa¬ 
tor had bequeathed his residuary estate in trust for the erec¬ 
tion of an art museum at Duke University, to be named after 
him and to contain his sarcophagus, the museum to be used 
perpetually for the “cause of art in the South,” this Court 
said, at page 159: 

* 1 The trust created by testator in the present case 
fully satisfies the requirement that the object and 

• effect of a true charitable bequest is to confer a 
public benefit. ’ ’ 

Later in Shoemaker v. American Security and Trust 
Company, 82 U. S. App. D. C. 270, where the Testator 
created a trust for the building and maintenance of a home 
for old ladies on a particular parcel of land, including 
in the language of the will a reverter clause if the trust 
should ever fail, and the particular location became uri- 


suitable for such use before the building could be erected, 
this Court said, at page 273: 

“• * * if the testator establishes a charitable 
trust and only incidentally designates a site, the 
court will effectuate the primary intent if the 
designated site becomes unsuitable for the purpose 
indicated. ’ ’ 

A state case which has been'cited numerous times con¬ 
tains an excellent definition of a general charitable bequest : 

“* * * cy pres should be applied ‘if the bequest- • 
is to a cause or for a purpose or to aid and further 
a plan or scheme of public benefit’ for then there is 
evidence of a general charitable intent.” Chica¬ 
go Daily News Fresh Air Fund v^Kerncr, 305 Ill. 
App. 237, 27 N. E. 2d 310. 

i 

In Scott on Trusts (1939), Sec. 399, p. 2098, the rule 
of cy pres is stated in the following language: 

“Where property is given in trust for a partic¬ 
ular charitable purpose, the trust will not ordi- 
• narilv fail even though it is impossible to carry out 
the particular purpose. In such case the court will 
ordinarily direct that the property be applied to a 
similar charitable purpose. The theory is that the 
testator would have desired that the property be so 
applied if he had realized that it would be impossi¬ 
ble to carry out the particular purpose. The theory 
is that although the testator intended that the 
property should be applied to the particular charit¬ 
able purpose named by him, yet he had a more 
general intention to devote the property to charit¬ 
able purposes. The settlor would presumably have 
desired that the property should be applied to pur-: 
poses as nearly as may be like the purposes stated 
by him rather than that the trust should fail alto¬ 
gether. 

“The principle under which the courts thus at¬ 
tempt to save a charitable trust from failure by 


carrying out the more general purpose of the 
testator and carrying out approximately though 
not exactly his more specific intent is called the 
doctrine of cy pres. The phrase is in the Anglo- 
French dialect, and is equivalent to the modern 
French si pres, meaning so near or as near. The 
intention of the testator is carried out as nearly as 
may be. ,, 

In Mormon Church v. United States, 136 U. S. 1, 51, 34 L. 
ed. 478,10 S. Ct. 792, the doctrine was stated in the following 
language: 


“The principles of the law of charities are not 
confined to a particular people or nation, but pre¬ 
vail in all civilized countries pervaded by the spirit 
of Christianity. They are found imbedded in the 
civil law of Rome, in the laws of European nations, 
and especially in the laws of that nation from which 
our institutions are derived. A leading and promi¬ 
nent principle prevailing in them all is, that prop¬ 
erty devoted to a charitable and worthy object, 
promotive of the public good, shall be applied to 
the purposes of its dedication, and protected from 
spoliation and from diversion to other objects. 
Though devoted to a particular use, it is considered 
as given to the public, and is, therefore, taken 
under the guardianship of the laws. If it cannot 
be applied to the particular use for which it was 
intended, either because the objects to be sub¬ 
served have failed, or because they have become 
unlawful and repugnant to the public policy of the 
State, it will be applied to some object of kindred 
character so as to fulfill in substance, if not in man¬ 
ner and form, the purpose of its consecration.” 


Appellees submit that the finding of the trial court that 
Testator had a general charitable intent was correct. 

It will be noted that the property in question is comprised 
of several improved lots as well as several unimproved 
lots. The unimproved portion of the property abuts the 


<v: 



improved portion. 3 Testator’s direction that the improved 
lots be used as a source of income for the maintenance of 
the playground on the unimproved lots clearly indicates 
that he considered it to be perfectly appropriate to use at 
least a part of the property commercially, for income. It is. 
fair to assume, therfore, that the use of the entire property 
for that purpose would not be repugnant to the Testator, 
provided the income derived therefrom would be used to 
maintain perpetually a playground for the children of 
Washington as a memorial to his first wife, though the play¬ 
ground itself might be located in a different place in order 
to be of more service and use to the children. It is reason¬ 
able to assume that Testator’s designation of the unim¬ 
proved portion of the property was a mere coincidence 
which occurred only because it was adjacent to the im¬ 
proved income-producing portion. The Justice of the Court 
below took that view, as indicated by the following quota¬ 
tion from his Informal Memorandum: 

“* * * his designation of certain described lots 
as a site for the playground was wholly inciden¬ 
tal to his primary and dominate purpose. It was 
the charity itself, and not the perpetual use of the 
designated lots for its advancement, which the 
testator had mainly at heart.” (App. 43). 

* 

It has been universally held that a bequest or devise in 
trust for the establishment and maintenance of a park, 
recreation center,' playground or the like is a charitable 
trust. Numerous cases to this effect have been collated 
in the annotation found at 50 A. L. R. 594. The Restate¬ 
ment of the Law of Trusts, Sec. 373, and comment (f) of 
Sec. 374, supports that view. In fact, in Smith’s Estate, 
181 Pa. 109, 37 A. 114, the Appellate Court approved the 
lower Court’s statement that it could not conceive of any 
more strictly charitable use than the Testator’s in that 

3 See exhibits attached to the affidavit of the Superintendent of Recreation, 
photostat copies of which have been furnished for the Court. 
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instance, where his bequest was for a children’s playground 
in a public park, with buildings, appliances, and attendants. 

While Testator’s children question his general charitable 
intent and deny that the proposed plan would carry such 
intent into effect, it is significant that both the corporate 
trustee, appellee American Security and Trust Company, 
and Testator’s widow, as well as the District of Columbia 
authorities, took the position that Testator had manifested 
a general charitable intent, and requested the Court to give 
that effect to his language. He intended that it should be 
used to provide a playground for the children of this city 
free and clear forever of any claims by his heirs. For 
those trusts for the benefit of his widow and his heirs, the 
Testator provided a specific time of termination in Item 6 
(f) of the will, but he also provided specifically, and in the 
clearest language, that as to the playground trust there 
should be no termination whatever and the lots should be 
held in perpetuity for the uses and purposes he set forth. 
It is difficult to conceive of language clearer than that used 
by the Testator to express his intent. 


Ill 

The Court Should Construe This Will Liberally so as to Effectuate 
Testator’s General Charitable Intent 

The Court below found as a fact that the Testator in the 
case at bar had expressed a general charitable intent. 
Without attempting to re-argue before this Court the 
Shoemaker case and Noel v. Olds, supra, it seems to be 
settled now in this District that where such intent is present, 
the Court will not allow a trust to fail because of difficulty of 
its administration precisely according to the creating in¬ 
strument; and if there is still any doubt as to a Court’s 
power and right to change the situs of a charitable activity, 
those two cases should dispel it. In addition, the Court’s 
attention is invited to the annotation beginning at 63 A. 
L. R. 880 wherein it is indicated that Courts consistently 


exhibit more solicitude for the validity and continuation of 
the trust than for its maintenance at any particular location. 

As stated by this Court, the question in the Shoemaker 
case was “whether the dominant purpose of the testatrix, 
in Item Ninth of the will, was to utilize a designated piece 
of property as a memorial to her mother, or was to provide 
a Retreat for indigent maiden ladies as the memorial. ” 
Although the testatrix in that case, as this Court observed, 
“repeatedly referred to the vacant lots at Wisconsin Ave¬ 
nue and Brandywine Street as the site of the Retreat’’, it 
was held that the District Court correctly instructed the 
trustee to purchase another site and to proceed with the 
establishment of the charity provided by the will. 

There is a striking similarity between the basic facts in 
the Shoemaker case and the facts in the instant case. To 
paraphrase the language of this Court in the Shoemaker 
case, the question here presented is whether the dominant 
purpose of Testator, in the seventh paragraph of Item 6 
(d) of his will, was to utilize a designated piece of property 
as a memorial to his first wife, or was to provide a play¬ 
ground for the children of Washington as the memorial. 

In one aspect, there was considerably more reason in the 
Shoemaker case for the Court to hold that the trust prop¬ 
erty should be distributed to the Testatrix’s heirs, since she 
had placed a reverter clause in the will which would have 
made the corpus of the trust distributable among the heirs 
of her paternal grandfather in the event of the failure of 
the trust. In the Stead will there was no such reverter 
clause and no language whatever from which a reverter 
could be implied. 

In the Shoemaker case, this Court pointed out “* * * that 
the trust has not yet failed, even if the dominant intent of 
the testatrix appeared to be the erection of the charity at the 
designated site. The home can still be built, as a physical 
matter, upon the vacant lot. The trustee filed its action for 
the instruction of the court, in the light of the conditions 
-which surround the designated lots *at the present time. 


* * *” So here, the trust has not yet failed, even if the 
dominant intent of the Testator, Mr. Stead, appeared to 
be the erection of the charity at the designated site. A 
playground can still be built, as a physical matter, upon 
the vacant lots designated by Testator as the site of the 
charity, but it-would not be a good playground nor one 
which would serve as a fitting expression of the Testator’s 
intent. 

Appellants apparently rely greatly upon Graff v. Wal¬ 
lace* In that case, this Court was not faced with a proper 
instance for invoking its cy pres powers. The facts showed 
that the trust had not ripened into its full functioning. The 
trustees were instructed to continue to accumulate income, 
as they had been doing for years under the terms of the 
will, rather than to enter into a new scheme which would 
materially alter the original plan of the Testator. The 
Court seems to have held, in effect, that the mere passage 
of time would correct the present difficulty and that, there¬ 
fore, it would be inadvisable and premature to attempt an 
alteration of plan under its cy pres powers. The Court did 
not hold that deviation from the original plan was not 
legally possible. There was no reason to so hold. 

In the case at bar, rather than helping matters, the 
passage of time will further aggravate the difficulties by 
making the original site for the playground progressively 
less appropriate for that use. 

It is submitted, therefore, that the reasoning of Graff v. 
Wallace, and the result reached, are not applicable to this 
case. 

It is the view of counsel for the appellees that elaborate 
discussion of the numerous state cases concerning the cy 
pres doctrine which the appellants have cited in their brief 
is not necessary here. If the Court directs its particular 
attention to the Shoemaker case it will be guided by its own 
previous ruling. Cases from other jurisdictions have per- 



suasive effect only. Furthermore, the facts in the Shoe¬ 
maker case are more nearly ^similar to the facts of the in¬ 
stant case than those of any of the state cases cited. It is 
respectfully, and earnestly, submitted therefore that the 
Shoemaker case provides the most reliable and forceful 
guide available for the Court’s decision on the question 
before it. 

The appellants in their argument apparently place con¬ 
siderable reliance on the fact that Comment F. Section'' 
399 of the Restatement of the Law of Trusts says that 
it is easier for courts to find circumstances appropriate 
for the application of cy pres when the impracticability 
or impossibility of administration of the trust arises 
after the death of the Testator. (The section quoted in 
the appellant’s brief nowhere says that where the im¬ 
practicability or impossibility of administration of the 
trust arises before the death of the Testator, courts hold 
it impossible to find circumstances appropriate for the 
application of the doctrine of cy pres.) The appellees 
again point to the Shoemaker case, supra, as providing 
the closest analogy to the case at bar in that in both in¬ 
stances it was the gradual development of heavy auto¬ 
mobile and streetcar traffic on the avenue on which the 
property in question fronts that was one of the principal 
factors making the trust impractical of administration 
at the location chosen by the Testator. The growth of 
traffic was a slow and gradual development by necessity, 
building up over the course of the past 25 years or more, 
and, therefore, cannot be said to have taken place strictly 
either before or after the death of the Testator. Com¬ 
pare Jackson v. Phillips, 14 Allen (Mass.) 539, in which 
a trust for the benefit of run-away slaves became impos¬ 
sible of administration upon the abolition of slavery it¬ 
self by the Emancipation Proclamation, and in which case 
cy pres was applied. 



The Plan Proposed Will Effectuate Testator’s Intent 

As a final comment and observation, the appellees submit 
that it would be strange indeed for this Court to adopt as its 
ruling the contention of the appellants. They argue, in sub¬ 
stance, that the growth of Washington during the past ten 
years has made it impossible to carry out the noble purpose 
of a generous old man, that the children of this city are to 
be deprived of his perpetual gift to them because there has 
been a change in the character of the neighborhood sur¬ 
rounding the gift, that his vision of a memorial to his first 
wife in the form of a public playground named for her will 
never materialize, and that, despite his obvious purpose of 
disposing of all his property under the terms of his will, 
he will die intestate as to a considerable part of his estate. 

The appellees believe that this Court should rule that the 
Testator had a general charitable intent when he laid out 
the playground trust in his will, and that although there has 
occurred a change in the character of the neighborhood 
surrounding the site originally chosen for the playground, 
the plan for the cooperation of the trustees and the authori¬ 
ties of the District of Columbia in changing the location 
will not only save the trust from extinction but make it 
possible for it to be well administered. Furthermore, it 
would augment and embellish the Testator’s original plan 
into something finer and more worthy of his purpose than 
his own private, limited means could supply, and something 
which would receive his heartiest approval if he were still 
living. 

When a proper instance for the application of the doc¬ 
trine of cy pres is presented, it has been said: 

“We must inquire what the donor himself would 
now direct, had he lived to witness the present 
altered circumstances of the case.” Gearhart v. 
Richardson, 109 Ohio St. 418, 438, 142 N. E. 890, 

896. 


CONCLUSION 

« • 

It is submitted that the order of the District Court in 
this case was correct and should be affirmed. 
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